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Washington, ® Ce; (2) 
Tuesday, June 5, 1956. 


* The above-entitled case came on for trial in the United States District 


Court for the District of Columbia at ten o'clock in the forenoon on Tuesday, 


June 5, 1956, 
° BEFORE: 


HONORABLE EDWARD A, TAMM, Judge of the United States District Court for 
ma the District of Columbia and the jury then and there selected, empanelled 
and sworn, there being the following 

APPEARANCES: 


. CARL W. BELCHER, ESQUIRE, Assistant United States Attorney, on behalf 

A of the United States; 

a WILLARD G. TRIBBY, the defendant in person, and by ROSERT T. S. (3) 
. COLBY, ESQUIRE, his attorney. 


The following preceedings and transactions were then had and evidence 


was adduced: 


a 
. PROCEEDINGS, TRANSACTIONS AND EVIDENCE 

Ms (The jury having been examined on its voir dire, selected, 

a empanelled and sworn the following cecurred:) 

- THE DEPUTY CLERK: All witnesses in the case of the United States vs. 

‘ Willard G, Tribby please retire to the witness room; follow the Marshall, 

: all witnesses. 

» THE COURT: You will observe before even the opening statements are 

: made in criminal cases that the Clerk asks all witnesses to leave the court- 

f TOOMes 

S The obvious reason for this is so that no witness will hear the testimony 
- ‘oe another witness testifying from the witness stand and be influenced in any 
4 way by the testimony that he has heard. 

: Every witness is excluded from the courtroom until he has testified so 

+ that, I repeat, there will be as little as possible influence upon the testi- 
f mony of any one witness by having heard the testimony of any other witness. 

: _ That is the reason that the witness are excused from the courtroom. 

> You may proceed, Mr. Belcher. 

r OPENING STATEMENT ON BEHALF OF THE UNITED STATES (4) 


By: Carl W. Belcher, Esquire 
MR. BELCHER: Ladies and gentlemen of the jury: As I mentioned earlier, 


this is a case in which the indictment charges embezzlement and robbery. Now, -- 
1 








war come: ina ery? ®& | (4) 


MR. BELCHER: Pardon me, your Honor. Grand larceny. 
THE COURT: Very well. 

MR. BELCHER: Embezzlement and grand larceny, ladies and gentienen of the 
jury. On or about February the 13th, which I mentioned was a Monday morning, 
very early, just after midnight that this defendant, Willard G. Tribby, 
wrongfully converted to his own use and fraudulently took and secreted with 
the intent to convert to his own use $920 in money which was the property of 
Marshall M, Wightman; that it came into his possession by virtue of his employ- 
ment as agent, clerk, or servant of Marshall M, Wightman. 

Now, in the second count we will show you that Willard G. Tribby stole the 
property of Marshall M, Wightman consisting of the same $920 in money. 

Wow, we will show you through the witnesses which will take the stand 
in this case that this defendant was an employee et the Bud's Esso Service 
station on Georgia Avenue which station was owned and operated by Mr. Wightman; 
that the defendant's wour of duty as an attendant at that service 
station terminated about ten o'clock on Sunday night. We will show you (5) 
that about ten o‘clock on Sunday night he filled out the closing cheet which 
included statements as to the amount of gasoline in the tanks and the amount 


which hed been sold and other items there in the premises. | 





He then turned over some change, a change carrier and other change, to 
the next individual who came on duty that night, Mr. James W, Seale; that he 
then went into the office, so-called, of that service station, a beck room 
there which will be described to you, and changed his clothes, dressed in 
street clothing and left, left the premises at about approximately ten or 
shortly after ten. 

He was gone from the -- he left in his automobile, a 1950 Oldsmobile and 
headed north on Georgia Avenue. Some two and a half hours later Tribby 





returned to that station. This was shortly after midnight. He returned to the 
station in a taxi cab, He was alone with the taxi cab driver. When he got out 
of the taxi cab he made statements to the effect that he had had automobile 
trouble. He was going inside the office to change his clothes with the hopes 
that he could return to his automobile, repair it, and get it in running 


order again, 
Baebes ork © chek ceca: cnuataves ta ate ortine tor ucmettenien Seni 





minutes. He came out with exactly the same clothes he had on previously However, 
under his arm at the time he came out he hed e roll of clothing. And he (6) 
left the station walking north toward Georgia Avemue,. 








Now, we will show you also that this defendant normally slept (6) 
and stayed in that service station; that is, he had no other place of abode. 
He had his extra clothing there. He kept his automobile there, Often he 
slept inside the office of the service station on the desk or other pl.ace in 
the service station. On other occasions he slept in his automobile parked 
near or on the service station grounds, 

We will show you that the employee, James ¥. Seale, who was then in charge 
of the station while this derentant at the time that this defendant left had 
no occasion to go into the safe in the office which was located in the office 
of this filling station, had no occasion to go into that safe after this 
individual came back; did not change his clothes but with clothing under his 


aim, left, 
However, Mr. Seale, the attendant then on duty, did periodically check 


‘that safe and it was always locked. Of course, we will show you that this 
defendant, being an employee of the service station, did have the combination 
so the sefe in the premises, 

The following morning, Sunday morning, around eight o*clock or thereabouts 
Mr, Wightman, the owner of the service station, did come to the premises and 
aid ccen the sefe for the purpose of checking the weekend proceeds of sales, 

At thes time the proceeds were then missing, proceeds which the attendant (7) 
that had been on duty that night knew to be there, were not there. The owner 
then cailed the police department and as a result the police department did 
search and inquire for this defendant and he was not to be found in the 
District of Columbia. 

We will show you subsequently that he was found in the State of Celifornia 
and wes returned to this jurisdiction. 

If we show you these things, ladies and gentlemen of the jury, at the 
proper time we will ask for a verdict of guilty on one or the other of these 
counts. We will not ask for a verdict of guilty on both counts. 

Thank you, 

MR. COLBY: The defense would like to reserve its argument. 

THE COURT: You may. 

MR. BELCHER: James W, Seale. 


Thereupon 
JAMES W. SEALE 


was called as a witness for and on behalf of the United States, and being then 
and there sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 





DIRECT EXAMINATION | (7) 

BY MR. BELCHER: | 

Q Will you state your name, sir? 

A James W. Seale. | (8) 

Q Will you talk loud enough so that these two end wsrenidmes on the 

jury panel can hear you? Where ere you employed, Mr. Scale? 
A I am in the United States Navy. 


Q And on February the 13th, where were you employed? 





A I was working part time at Bud's Esso. 





And where is 3ud's Esso located? | 

A 5230 Georgie Avenue. | 

Q Is that in the District of Columbia? 

A Right. | 

Q What “ime did zou come on duty at that service station? 

A Ten pom. 

Q And did you have occasion at that tine to see this defendant? 
A Yes, sir, I did. | 

Q And I will ask you how long have rou known this defendant? 

A Approximately six months. 

Q Ane how did you know him, that is, what was the occasion for your 


| 
knowing him? 


A We were employed by the same person there at the station. We worked 
together, 
--Q And on the night of February the 13th, what were the circum- (9) 
stances of your association with this defendant? | 
A He was running the day shift and I was the night shift manager and I 
zreliéved him at ten o'clock that night. 
Q And what transpired between the two of you at ten o'clock that night? 
A He turned over to me an amount of money which I was in charge, to 
run the station on, and showed me the checkout list where he had checked the 
pumps out and checked me in, | 
Q Now, that check-out list that you referred to, what is it? Wheat does 
it look like? 
A It is a ~- about an eight by ten mimeographed form that has a place 
for pump readings, accessories, gas, oil, and other sundry items. And on that 
list at this particular check-out time we put down the pump readings, the oil 


and how mich money he turnover to me for my shift. 











4 Q Now, where was the list when you say it? (9) 
P A It wes on the clip board. 
i Q And do you know what happened to it after you saw it? 
> A Well, it remained there, I imagine the next morning -~ 
: Q Just what you know, sir. 
d & I don't know what happened to it from there. 
a Q I see. Now, did there come a time -- well, let me ask this (10) 
‘ question: Did anything else happen while you were there at ten o'clock? 
Srike that question and I will ask this one: 
Did the defendant do anything else there at ten o'clock that you 
a oaserved? 
> 
< A He got dressed, 
<i oO, And where did he dress, six? 
3 S In the office: 
. 8 And would you describe the office and the station, itself? 
= A Well, in the stationhouse we had tne front office that we conducted 
2 business in and as you walked in the door tc the left wes the boss’ private 
ig office, where he had his desk and a safe and right across from there was, on 
tne right of the main office, was a rest room, 
: Q Now, you sey the rest room was right across. 
> Do you mean it was right alongside the boss! office that you referred 
+ to? 
P: A No, it vas at the opposite end of the building. 
“f 6G Opposite end of the building? 
; A (Nodding yes.) 
» 8) But were they on the, both on the front or both on the back or how 
us were they located? 
5 A They were both on the back side of the front office. 
Pr Q I see. Now, how long did it take this defendant to change his (11) 
’ clothes? 
‘ A Approximately twenty minutes. 
> C And did you see him when he came out of the boss’ office? 
5S & Yes, sir. 
Ps 


Q How was he dressed at that time? 
A He had on a brown dress suit and an overcoat. 
And did he subsequently leave the premises? 


A Yes, sir. 





How did he leave the premises? 
By private-owmed vehicle, 
And do you know who owned the vehicle? 
It was his. 
Now, were you accustomed to working the night shift) there at the 
station? | 
A Yes, sir. | 
Q And would you tell us whether or not this defendant vas accustomed. 
to being there on the premises with you? 
A Quite a few nights he slept aboard the station and I was accustomed 
to him being there at night when I was running the night shift. 
Q Now do you know whether or not he had any other place of abode? 
A Not to my knowledge. 
And did he have clothing in the station cther than his work (12) 


Yes, sir, he had dress clothes there. | 
| 


And in what direction did he go when he left the station? 
He went out Georgia Avenve toward Maryland, | 
Q Nov, et this time, ten o'clock in the -- some twenty minutes after 

ten o'clock, was there anyone else there at tne station? 
Yes, sir. The other attendant was there. 

And what wes his name? | 


| 
Bob Comer. | 


Did there come a time when Bob Comer left the station? 


Yes, sir. | 
When was that? 
About the same time, or a little sooner. | 
And was there anyone else there besides you, the defendant and 
Bob Comer? | 
A Not to my knowledge. ! 
Q Now, did there come a time when this defendant returned, next returned 
to the station? 
A Yes, sir. 
Q And what time was that? 
Approximately 2400. 
THE COURT: What time? 


THE WITNESS: Midnight, 








oO 


Q 
A 
Q 
A 


0 


2 


BY MR. BELCHER: (13) 
Roughly midnight? 

Yes, sir. 

Now, between the time that this defendant left -- well, strike that. 
You stated there was a safe in the service station? 

Yes, sir, 

Where was thet safe located? 

In the boss' office.. 

Was there a door to that office? 

Yes, sir. 


And what dic you do with regard to the door and the safe during the 


time this defendant was absent from the premises? 


A 


I checked the safe to see if it was locked and then I locked the 


“oor to the office, 


) Did you do that -- when did you do that? 

A When I came on at ten, 

3} Did you do that at any other time? 

A Yes, sir, I did. Several times during the night. 

Q Lid you have an occasion during this defendant's absence to go to 
tha’ safe? 

A Yes, sir, I did, I needed change for « $20 bill. I wer’ in the safe, 


got my change and Jocked the safe. 


Q 


¢ 


absence? 


A 


A 


Did you have any other occasion +o go to the safe during his (14) 


During his first absence? 

First absence, yes, before micnight. 

No. 

Now, you say this defendant returned about midnight. 

Would you describe his return for us? 

He came to the station in a cab and told me that his car had broken 


down on him, He was going in the office and change to his work clothes and go 


back up and see if he could get his car running, At which time he went on in 


the station. 


Q 


A 


Now, did you see him in the station? 
Yes, sir. 
And where did he go when he went through the door? 


A Back into the boss' private office to change his clothes (14) 
presumably, 
Q Now, that door was locked, was it not? | 
A Yes, sir, but we had a certain place we kept the key, 
© And how long was the defendant in the office? | 





A Between fifteen and thirty minutes, | 
Q And would you tell us what happened when he came out? 
A I was out front waiting on a gas customer. He came out by me (15) 


and says, "I will see you later," and started back up Georgia dveinn afoot 
with a bundle under his arm, clothing. 

Q And how was he dressed, sir? 

A He still had on his brown suit. 

G Yas that the way which he vas dressed when he left the station 
around 10:20? 

A Yes, sir. 

Q You saw no change in his dress? . 

a No, Sir. | 

a} Did you see this defendant any more that night? 

A No, sir. 

a} Now, did you have occasion to go to the safe any more that night? 

A Yes, sir, I did, We usually operated with $25 in cash tesides the 
change. Well, working nights, I would always try to keep ny cash down to the 
$25 minimum. And I had an occasion to count my money and I had a considerable 
amount above that. | 

So I put it in an envelope and locked it up in the safe. I didn't 

put it with the regular money in the strong box because I didn't want it to 
get mixed up. | 


| 
So, I put it in an envelope and just laid it in the | safe and locked 
the safe, | 
% Now, going back to the earlier occasion before the defendant 
returned to the station and on the earlier occasion when you btatea (16) 
you went in to get change for a $20 bill. | 
What was the ~- well, did you notice anything in the safe at that time? 
A Yes, sir, that time I did have to go in the strong box to get my 
change for the $20 bill and there was a considerable amount of money in the 


stzong box. 


Q And was that money cash or silver or both? 











A It was bills, and some currency and 2 few checks. (16) 

a And were there many bills? 

£ Yes, sir, it was. Enough to cause the lid of the strong box not to 
close properly. 

Q Now, this second time that you have described after the defendant 
had been to the station and left, when you went to the safe to put the 
envelope in, what was the appearance of the inside of the safe at that time? 

A I didn't have cause to notice it, 

You just put the envelope in and closed the door, is that correct? 
Locied the door when I closed it, yes, sir. 
Now, did you have any other occasion during that night to go to the 


safe? 
A Yes, sir. The next morning when I checked off of my shift, I had to 


set this money out to put in with the money I had in my changer and the $25 
so that I could check my shift off. 

8) And you say you had to get that money. (37) 

What money do you refer to? 

The money that I had put in the envelope and put in the safe. 

And, at that time what did you do in the safe? 

I just picked up my envelope and closed the safe again, 

fnd dic you have any other occasion to go to the safe that night? 

No, sir, I didnt. 

During the last two occasions that you went in the safe, did you 
look inside the strong box 

A No, six. 

a) Nov, was there anyone else around the station other than customers 
who had come in for service of their automobiles from twelve o'clock midnight 
when this defendant left, until the following morning when you left the station? 

A When I left the station Bob Comer was back and the boss vas there. 

q Now, orior to the time of the arrival of Comer and the boss, and 
after this defendant had left the station, was there anyone else inside that 
service station? 

A Other than customers, 

Q And what would be the occasion for customers being inside the station? 


A Well, they would have to come through our office to go to (18) 


the restroom. They might come in to buy accessories, or something of that nature. 


There was no one in the back office. Is that the office you are speaking of? 





| 
a Q Well, I was speaking about the -- you have answered |my question. (18) 
os Now, through the interval from midnight until the following morning 


when Comer and the boss arrived, what did you do with respect to the door to 
° the boss' office? | 
A It was kept locked. 

And by whom? 
ad A By me. 
And how did you keep it locked? 


Oo 


a & We have a Yale Lock on it and you just close it and|this lock catches. 
0, And did you have occasion to check that often, or just once during 

3 the night? 

< THE COURT: You have as'ed the witness when he checked it ; Mr. Belcher. 

sf MR. BELCHER: Yes, your Honor. | 


i Strike that question. | 
‘ BY MR, BELCHER: | 
a . And my next question is: When you left the stetion that morning, 


the following morning, as far as you lmew, the mongy which you had earlier 


» | 

a szen in the strong box was still in the strong box, is that correct? (19) 
A Correct. | 

: © Did there come a time later when you were informed differently? 

» A Yes, sir. | 

iS Q Now, without stating what was said, how did that information cone 

Z to you? | 

r A By telephone. | 

3 Q From whom? 

: A Mr. Wightman. | 

. Q And who is he? 

y A The boss. 

: Q Who was due to relieve you at the station the next morning? 

¢ A «6Tribby. | 

$ ® This defendant? 

: A Yes, sir. | 

. Q And did he relive you? 


A No, sir. 
a) Who did relive you? 
A Comer and Mr, Wightman. | 


10 








Q 


Now, directing your attention to the prior evening when you (19) 


came on duty, roughly ten o'clock, did you notice anything unusual at thet 


A 


(No ansver, ) 

When you first came on duty? (20) 
The defendant had a couple of beers in the office. 

And will you explain that? What did you see? 

Oh, he was drinking beer out of a can while he was shaving in the 


You saw that? 

Yes, sir. 

And what was unusual about that? 

We are not supposed to drink at the station, 
Whose orders are they? 


Mr. Wightman‘s. 


MR. BELCHER: No further ouestions, your Eonor, 


THE COURT: Mr. Colby? 


Q 


~~ 


CROSS~EXAMINATION 
BY MR. COLBY: 
Mr. Seale, do you remember what day of the week it was, the 13th 


of February? 


A 


Q 


Hod 


oO 


0 


A 


The 13th of February was Monday, 

And you say you relieved Mr. Tribby at tenc'clockon Monday evening? 
Is that correct? 

Ten o'clock Sunday afternoon, That was the 12th. 

You relieved him at ten o'clock Sunday evening? 

Yes, sir. 

And you stayed on duty until what time? 

Oh, until six o'clock Monday morning. (21) 
And who relieved you at six o'clock Monday morning? 

Bob Comer and the boss, 

You say Mr. Wightman relieved you at six a.m. Monday morning? 

Tt was a few mimutes after fe. I was supposed to get off at six 


but I didn't, I was a few minutes late. 


0 
A 


a) 


Who relieved you first, Mr. Comer, or Mr. Wightman? 
Mr. Wightman came in first. 
He came in first? 





& 8 

o A Yes, sir. | (21) 
ons Q And at the time you thought the money was there? 
” A I presumed it was, yes, sir. 2 | 
o' 0, I would like to clear up one thing before we go on in that vein: 
‘ You mentioned the fact that there was beer, that Mr. Tribby was 
2 drinking and this was contrary to rules. | 
“_ Have you ever seen whiskey in that station at any other time? 
; A Yes, sir. | 
a 9) And in whose possession? | 
i A he boss’ possession. | 
Q And did you ask Mr, Tribby on that evening to get ae some beer and 
ra coring it back to the station, or maybe some beer? 
: A No, six. | (22) 
: Q When you came on duty at ten p.m. Sunday night -- is ‘that correct? 
. A Yes, sir. 
Q You said that Mr. Tribby had already checked out for! you. 
4 Was that a common practice? | 
~ A Yes, sir, it was. 
a) ind do you know whether or not the safe was open 2t thet time? By 
i "open" I mean the door was closed, the haudle was turned, but the comoination 
> was not mi:zed? | 
- Do you follow me? 
; A (There was no answer, ) 
’ Q In other words, anybody could have turned the hendle and opened 
% the door? | 
i A I checked the safe when I came on. It was locked. | 
Y Q It was locked. The combination was mixed? 
¢ A =: Yes, sir. 
‘ Q And you did not check any money in the safe at that ‘time? 
‘ A No, sir. | 
s Q You did check the money, or you went into the little metal box that 
, vas in the safe at some other time during the evening? | 
+ A Yes, sir. 
r © And you saw some money in there? | (23) 

A Yes, sir. 

Q Are you able to tell this Court how mich there was in checks and 

how much there was in money? 
12 














& A No, sir. (23) 
- . Then you don't mow how much money was in the safe? 
> 
A No, sir, 
(4 


¢ 


You just know -- 


. 4 


THE COURT: Don't repeat your questions. The witness said he couldn't say. 
BY MR. COLBY: 
» a} Mr. Seale, you said that customers were in the office from tine to 


time during the course of that evening. 


- Is thet correct? 

‘ A That is the front office? 

,\ Q That is the front office. . 
o A Correct. 

7 


8) And you always kept the door locked? 
A To the rear office? 


a) To the rear office. 


Sad 
= *, A Yes, sir. 
k " Were you in the habit of doing that? 
a A Yes, sir. 
Q Is thet --~ 
: 4A I was instructed to do so. 
» Q And you also followed those instructions on that evening? (24) 
. 4 Yes, sir. 
; You say you saw Mr. Tridby in the restroom shaving, is that correct? 
a A Yes, sir. | | 
rE Didn't he change his stothes in that room at that time? 
; A I don't remember. 
. Q He could have changed his clothes in that room, cculdn't he, the 
" rest room, the one next to the office? 
( A Very easily. 
» 2 Did he? 
Bs THE COURT: The witness has said he doesn't know. 
: BY MR. COLBY: 
° Q Did Mr. Tribby return any time prior to midnight in an automobile? 
~ 


A No, sir. 
MR. COLBY: I have no further questions, your Honor. 
THE COURT: Anything further, Mr. Belcher? 


MR. BELCHER: No further questions. 








THE COURT: Step down, 
(Thereupon the witness retired from the witness stand.) 
MR. BELCHER: Marshall Wightman. 


Thereupon 
MARSHALL M. WIGHTMAN 
was called as a witness for and on behalf of the United States, and being then 


and theve duly syorn by the Deputy Clerk, assumed the witness stand and 


| 
! 


testified as follows: 
DIRECT EXAMINATION 


BY MR. BELCHER: 

Will you state your name, sir? 
Marshall Wightman, 

What is your occupation, Mr. Wightman? 
Service station. 

And what service station? 


Bud's Esso Station, 5230 Georgia Avenue. | 


Will you speak a little louder so these two end gentlemen on the 


jury panel can hear you? 
Do you recognize this defendant? 
I do. 
How do you recognize him? 
Willard Tribby. 
And did he work for you in the Esso station? 
He did. 
How Long? 
I think he came there in September. 
And that was September of '55? 
That is right. 
Now, how long did he continue to work for you? 
Until the money was missing. 
Would that be in February? 
That vovld be February the 12th or 13th; the 13th, I think it was. 
Now, whet shift did he work? 
Opposite me. 
Now, as an employee, did you have occasion to give him the combina- 


tion of your safe? 


A I did. 
Q And when was that? 








id 


> 


¢ @ y 


¢ 


~ 
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ae. 


? 


A In ramet would say I gave him the coat sion. (26) 


THE COURT: Keep your voice up. 


Q 


BY MR. BELCHER: 


And in the course of his employment with you, was it his duty to go 


to thet safe on occasion? 


A 
Q 


A 


It was. 
For what reason would he be allowed to go to the safe? 


Well, he would have to get change. He would have to put the money 


away at nights, 


9) 


4 


Now, woul another duty of his be to check out when he leaves the 


duty there at the service station? 


A 


He would read the pumps, read the oil, and anti-freeze, and (27) 


he is supposed to have the accessories written down on a sheet. 


fa) 


Now, was it your custom to be present when shifts were changed, 


that is, when this defendant would go off duty? 


A 


0) 


+ 


Not at night. 


And what were the instructions of this defendant at that time when 


he went off duty? 


A 


He vas supposed to put the money in the safe and check out to the 


night man coming on. 


Q 


And did this defendant normaily work the say shift? 


A Well, he would wor’: a long shift one day and a short one the next. 

fe) I see. Now, would you describe the safe which you have in the office? 

A Well, it is an old timey York safe, if you lmow what that is, 

Q And is it permanently mounted or how is it mounted there in the office? 

A Well, it is on wheels. : 

0 dust -- are you able to roll it in and out? 

A You can't hardly roll it. It is too heavy. 

a] But it is not attached in any fashion? 

A No. 

Q Now, when an employee of yours such as this defendant went off duty 
would there by any occasion for him to return to the station after (28) 


having once left it and re-enter that safe? 


A 
a) 


There vould not, 
Now, were you apprised of where the defendant was living on or ebout 


February the 13th of this year? 


A 


What was that question? 


15 








Q Do you know where the defendant was sleeping at nights on or (28) 
about February the 13th til this year? | 





4 Some of the boys told me he was sleeping in his car eround the station, 
Q And were you on the premises any time during Sunday, February 12th 
of this year? 


A I was not. 


| 
| 


Q Now, when was the first time you came on those premises after Sunday? 
A I came in about quarter after six the morning of the asth. I had 
been away for the weekend. | 
Q And what happened when you -- what did you do when you came on the 
premises? 
A Well, Mc. Tribby was supposed to relieve Mr. Seale at six o'cloch, 
He hadn't showed up. So I called another man in and asied him to take over 
until I went home, took my wife and baby home and came right back. 
a And then what did you do, sir? | 
A Started to check out the whole shift and opened the safe and it (29) 
was $2 in nickels in it. 
Q How much? 
A $2 in nickels, one roll of nickels. 
8 And that was unusual, vas it not? 
A It sure vas. | 
0 Ané@ what did you do then, sir? | 
A Well, I still didn't lmow whether the money was gone or whether the 
boy was going to show up or not and I waited until 9:30 and then called the 


police, 
Q Now, did you make an endeavor to determine how much money you 
should or should have been in the safe? | 
& I checked out right away. 
Q And how did you do that, sir? | 
A Read the pumps, checked the accessories, off; checlied my petty 
eash; what I had for two days. It was a thousand and nine dollars. 
Q A thousand and nine dollars? 
A That is right. 
Q Now, did you thereafter make an endeavor to find ont whether or not 
any checks had been taken in? | 
A I knew it was some checis. 


Q And did you ascertain how much in checks? 
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A I couldn't tell exactly. (29) 


Q But you, by checking, you deducted that there should have been a 


thousand and nine dollars in checks and cash? (30) 


MR. COLBY: I have an objection, your Honor. We are talking about money 
that was in the safe, and the witness has not said what was in the safe. 
He is talking about whet should have been in the safe and I think 
he has got to confine himself to that particular point, 
THE COURT: You may rephrase your question, Mr. Belcher. 
MR. BELCHER: Thank you, your Honor. 
BY MR. BELCHER: 
Q Now, in the course of checking for the proceeds did you have an 
occasion to look at anything which this defendant had made up? 
A His night sheet that he checked out to Mr, Seale. 
Q And that was the sheet which contains the pump readings and so forth? 
A That is right. 
Q 4ndg the sheet that you looted at it was made out by this defendant? 
A It was one of the two of them, I don't know which one had written 
it down but the other one -- usually one goes along and one writes it down 
and one calls it off. They are supposed to be right together when they do it. 
Q Now, where did you find the check-out sheet which you say (31) 
you looked at? 
A Right in the back room. 
Q And was that the place where it is normally kept? 
A That is right, in the office. 
) Now, you say Mr. Seale that morning, did you not? 
I called him at the hospital. 
Did you see him before you called him? 
I saw him, It was around quarter after six when I pulled in there. 
He was in the station at that time? 
That is right. 
Now, did you, yourself, check him out? 
No, I didn't. 
And in whet mamer did he check out? 
This other, Mr. Comer was there and he checked him out, took the 
adings and all wntil I got back. 
I see. Now, you say you called the police. 
Did they respond to your telephone call? 





They did. 
And did you tell them whet you have told us here today? 
I did. 
Did there come an occasion thereafter that you saw this defendant? 
I saw him at the District Jail. | 
And will you tell us the circumstances? | (32) 
THE COURT: When was this, Mc>. Belcher? 
MR. BELCHER: I will ask the witness, your Honor, 
BY MR. BELCHER: 
When was this? 
I don't remember exactly the date. It was on a Monday. 
About how long after February 13th? | 
I would say it was two or three weeks, 
Two or three weeks. 
MR. COLBY: Your Honor, I am having difficulty hearing the 
THE COURT: Please keep your voice up. | 
BY MR. BELCHER: 
Q Now, will you describe the circumstances under which 
defendant on that latter occasion? 
A Well, I went in with Mr. Cox and Mr. Culpepper. 
Q Who are they? 
A Detectives. No. 6 And I sat at the far end of the receiving room 
over at the jail and they talled to him, And they called me over to talk to 
him and he wanted to talk to me. 


1 
| 


And he decided he wasn't going to talk to me. | 


Q Can you recall the words which were spoken by the various individuals 


at that time? 
A Well, he wanted to say -- talk to me alone, And Mr. Cox said, (33) 
"Yell, let's let him talk to him alone”. And they got up to start to walk 
away and Mr. Culpepper came back and he said, "If there is anything to be 
said, you can say it in front of the police officers" 
Q And is that all that transpired on that occasion? | 
A That is all, 
Q Now, returning again to the Monday morning when you first came to 
the station and went in the office was there anything unusual about the 
appearance of that office? 


A It was not. 








I will ask you, are there windows in the office? 
There are not. 


No windows? 
No. 
In the office? 
Not to the back office. 
The COURT: Keep your voice up. 
BY MR. BELCHER: 
There is a door to that office, is there not? 
A door from the front office to the back office. 
And what was the condition of that door, sir? 
The seme as alvays, perfect shape. 
Now, I will ask you, with regard to the safe. 
What was the appearance of that safe? 
A It looked the same to me as always. 
MR. BELCHER: That is all the questions, I have, your Honor. 
THE COURT: Mr. Colby? 
BY MR. COLBY: 
Q Mr. Wightman, can you tell the Court how many people are in your 
employ as of February the 13th, 1956? 
A I would say seven. 


Q Would you name then for us, please? 


A Fred Berry, -—- 
Q 


B-e-r-r~-y? 
A That is right. Robert Comer, Mr, Seale, Mr. Tribby, Frank Clark, 
and myself. 
Q When did Mr, Tribby come to work for you? 
A September. 
19552 
A . That is right. 
Q Were they any other people in your employ during that period between 
September of *55 and February 1956? That you haven't already named? 
A What, in a year's tine? 
Q No. Just that six month period that we are talking about. 
A Yes. I had -- I don't know. It was two or three others. 


Will you name them for me, please? 





I doubt if I can unless {I look at my payroll book. 


b> 
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Was there a man named Hurst? 
Yes, I think there was. 

What is his full name, please? 
I couldn't tell youthat unless I looked at my payroll book. 
There were two or three others and you can't name them? 
(Nodding yes.) | 
How long have you been at this service station, Mr. Witness? 


Eleven years. 


QO -b» -O && © * © & 


{nd when was that safe installed? 


It was there when I came there. I couldn't tell you. | 


So the safe has been there as long as you have been there? 
That is right. 
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And how many times has the combination to that safe been changed? 
I would say anywhere from eight to ten times. | 


i 


When was the last time it wes changed? 





A Well, it was changed right after this happened. It was probably (36) 
chenged about six months before. ! 
Q Sometime in August of -- or July of 19 -- 
A I would say July. 
THE COURT: What is it? 
THE WITNESS: I would say of July. 
BY MR. COLBY: | 
Q Now, have these roughly ten people that have worked for you during 
that period of time -- hoy many had the combination to the safe and name then, 
please? 
Mr. Seale, Mr. Tribby, Mr. Berry and myself. 
Mr, Hurst have the combination to the safe? 
He did not. 
Pardon? 
He did not. 
He did not. Mr. Clark? 


Q How about these other two people that you say werer 


can't name them? 
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A 


They were just helpers around the station. They did not have (36) 


the combination to the safe, 


Q 


Then in the last -- in the six months preceding this incident only 


four people had combinations to the safe so far as you know? 
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So far as I know, (37) 
Did you keep rags in the safe? 

I sure did. 

Were these rags there so that the attendants could have them? 

The operator always gave them to them. 

By "operator" you mean shift manager? 

Shift manager, 

Now, you say you made a determination of how much should have been 


Can you say for certainty how mech money and how mich in checks? 
I cannot. 

You do not lnow? 

(Nodding no.) 

You Imew Mr,’ Tribby slept at the station, did you not? 

They told me he was sleeping in his automobile there. 

Did you find an envelope in the safe containing some money? 


THE COURT: When? 


MR. COLBY: That morning when you said that there were only two rolls 


of nickels. 


THE WITNESS: There was a roll of -- a white envelope with around (38) 


seventy some dollars. A man had left change there on Friday for me. It 


belonged to him -- down in the bottom drawer. 


That wasn't even in the shift money at all. 


THe COURT: The jurors can't hear you. 


® 


BY MR. COLBY: 
The key to this back office is kept on a ledge in the office, is 


it not? 
Usually the operator carries it in his pocket. 
Usually the operator carries it in his -- 
A In the evening. 
Q The key? 
A That is right, in the evening, During the day while I am there the 
door is opens 


Q And the operator carries this key in his pocket? 


A That is right, 


(38) 


Q Did you have occasion to discharge any of the people that worked 


for you duxing the period July 1955, to February, 1956? 
L July of '55? 


Q In other words, when the combination was changed on that safe? 


A Well, I had a couple of other operators and I changed 


they left. 
Q That was in July of '55? 
4 That is right. 


(39) 


Q Have you ever fired or discharged anyone during the period of time 


September, 1955, or July, '55, to the date of this incident? 


A Not an operator I haven't, In other words, a manager , I have not. 


G Did you have a man named Harris working for you? 


A He was there before, right before Tribby came. 
Q Wes he en operator? 


A He was. 


A I am almost sure that the combination was changed after that. 


Q And he was, he was there after the combination was nanged, was 


Q When did -- do you have -- do you remember when Mr. Harris quit or 


was discharged? 


A I couldn't tell you unless I look at my paper. I mean that's been 


practically @ yecr ago. 
Q Could it have been in September? 
It could have been. 
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And the combination was changed in July? 
& (Nodding yes.) 
THE COURT: Is that right? 


THE WITNESS: The combination was changed in July. He might have been 
discharged in July, too. I don't Imow until I look at my paper. 


MR. COLBY: I have no further questions, your Honor. 


THE COURT: Any further questions? 
MR. BELCHER: No further questions, your Honor, 
THE COURT: Step down. 


(Thereupon the witness retired from the witness stand.) 





(40) 





MR. BELCHER: Detective Cox. (40) 
Thereupon 
PRESTON M. COX 


was called as a witness for and on behalf of the United States, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand and 
> testified as follows: 
DIRECT EXAMINATION 
BY MR. BELCHER: 
State your name, sir, 
Preston M. Cox 
fnd vhat is your assignment, sir? 
Detective, 6th Precinct. 


oO Pp oO PP © 


And in the course of your duties there about February 13th of this 
year, did you have occasion to go to the Bud's Esso Service Station? 

A Yes, sir. 

0 What were the circumstances of that? 

A The complaint, Mr. Wightman, had reported a theft of about (41) 
a thousand dollars from his safe, and he had-- 

MR. COLBY: I object, your Honor. There is no showing as to how much was 
in the safe in the way of money. 


THE COURT: The witness is saying the occasion which took him to the 


station. 
BY MR. BELCHER: 
Q Will you proceed, sir? 
we A Mr. Wightman said that he suspected the defendant of taking the money, 
that he was there that night after he had quit work and he came back shortly 
after twelve o'clock, which would have been the morning of the 13th. 
m And that shortly thereafter he left the station again. 


Q Now, you say he complained of this defendant? 

A He did, sir. 

Q Did you look for this defendant? 

A We sent a look-out for the defendant. Then Mr. Wightman procured a 
yvarrant the next day and then we learned that he was in California and we 
sent @ lookout out there for hin. 

Q Now, did there come a time when you saw the defendant? 

A I did, sir. 

Q What were the circumstances? 


A TI talked to him at the District Jail about ten a.m. April (42) 
the 2nd. 





Q And do you Imow how he came to be at the District Jail? (42) 

A Well, he was returned here from Los Angeles by the United States 
Marshals to the District here. | 

Q Now, what happened at the District Jail when you saw him? 

A I identified myself and I questioned him concerning this larceny. 
He said that he was at the station that morning shortly after twelve o'clock 
and he asked permission from the attendant then on duty to go to the rear 
room to get his clothes. 


I asted him then how mch money that -he took from the safe, how 


mich was in the bundle? He said about thousand dollars and some checks, I 
asked him how mich the checks amounted to. He didn't know, 
I asked him if he knew what he did with the checks? 
He said no, he didn't, 
He was asked then why he decided to go to California, and when he left? 
He said he left that night or that morning, and that he went by plane. 
I asked why he decided to go to California, and he said that he had 
had some trouble in the State of Maryland and he thought the police were 
looking for him and he vas scared. | (43) 
Later he changed his story and seid he didn't renenber whether he 
vent by plane or whether he went by some other means of transportation. 
I think that about concludes the questions. 
Q Now, -- 
A I did, I did ask him how he got in the safe? And he said that the 
safe was open. He said that other employees had access to the safe, also. 
Q Is that all that transpired when you saw him at the District of 
Columbia Jail? | 
A Yes. 
MR. BELCHER: No further questions. 
CROSS-EXAMINATION 
BY MR. COLBY: 
Did you advise Mr. Tribby that he didn't have to say anything? 
I did not. | 


A 
Q Is that one of Mr. Tribby's constitutional rights as you understand 
it -- | 
MR. BELCHER: Objection, your Honor -- 


THE COURT: I don't think that is a proper question to the witness, Mr. Colby. 


BY MR. COLBY: | 
Q You said that Mr. Tribby said he went by plane? 








Yes, sir & (44) 


Did he say what airline? 
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No, he did not. 
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Did you make any effort to verify it? 
A I did not. 

Q Was there another detective with you at that time? 

A There was, yes, sir. 

Q 4nd did that other detective go up and talk to another prisoner? 

A The other detective left the table for a few minutes and he was 
talking to someone else. 

Q And did you say to Mr. Tribby at that time, "Look at that man, he 
pulied 1§ jobs and we only got him 18 months because he cooperated"? 

A I didn't say that, no, sir. 


Q Mr. Tribby said that the safe was habitually kept open, didn't he? 
A Tribby said that other employees had access to the safe. 
Q Did you say that Mr. Tribby said that he took the money? 
A I asked him now much money he took, how much was in the bundle, ov 
pile. 
He said that there was about ea thousand dollars. I did tell him 
that the complainant only reported $920 at that time. Later. it was (45) 


changed after a checkup. 

Q In your mind, Mr. Tribby told you he took the money? 

A Yes, sir. 

0 And having admitted that c you, did you not ask him what heppened 
to the money? 

A Well, he said that he spent the money on his trip and for fare to 
get out there. 

Q Do you have any idea what the airplane fare is to California? 

A I do not, sir. 

Q Is it $900? 

THE COURT: The witness has said he doesn't know, 

MR. COLBY: I have no further questions, your Honor. 

MR. BELCHER: No further questions, your Honor, 

THE COURT: Step down. 

MR. BELCHER: The Government rests. 

MR. COLBY: Did you say you rest? 


MR. BELCHER: The Government rests, your Honor. 
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MR. COIBY: May we have a short recess? 

THE COURT: You may. 

(Thereupon the witness retired from the witness stand. ) 

THE COURT: Ladies and gentlemen of the jury, you should not discuss (46) 
the facts in this case with anyone, not even your associates on the jury 
during the Court's recess. 

(Thereupon there was a recess following which this then occurred: ) 

THE COURT: You may proceed, Mr. Colby. | 

MR. CLOBY: May I approach the Bench, sir? 

THE COURT: You may. 

(At the Bench, ) 

MR. COLBY: I have just learned something from my client in which he 
claims that he can substantiate where he was during this entire time in 
question, from midnight on, and the reason it is important is because Mr. 
Seale says that he came back after his car was wrecked and that is the reason 
he changed his clothes, claiming he wanted to. 

And I think that I can place the time of the accident, at least 
fom what my client tells me, as much later than midnight and since he was 
picked up by the Montgomery County Police shortly after the actident it 
would take out a block of probably three hours if I can contact the Marylend 
police. | 


THE COURT: Well, you are at the point where you have got Ito put your 


evidence in now. We can't delay the trial of this case. 
MR. COLBY: I realize that, your Honor, but Mr. Tribby is going to take 
the stand but I would like to prior to reating my case have it held up (47) 


until such time as I can get these -- 





THE COURT: No, you will have to put your witnesses on and go through 
| 


with your trial. You announced ready this morning when the cage was called, 
didn't you? | 

MR, COLBY: That is right, your Honor, and so far as I new I was. I just 
learned this fact from Mr. Tribby because of the time they placed it in. 
The reason I didn't think it was necessary is because Mr. Tribby said that 
he had come back much earlier to the station to deliver some beer. 

Now, since that has not developed from any other witness and they 

place the time of the alleged crime much later in the evening » and if I can 
block out and prove that he wasn't even there I think that ig something 


that the defense ought to be permitted to show, 








THE COURT: Well, you may make a tender here for the record. What (47) 
do you propose to show by witnesses from Maryland? 

MR. COLBY: I propose to show -- 

THE COURT: By whom? 

MR. COLBY: I propose to show by a girl what time the accident took 
place which was probably thirty minutes after midnight. 

THE COURT: And where do you say the accident took place? 

MR. COLBY: I think it was in Montgomery Hills. I am not certain (48) 
of the exact location. And after that time he was. driving back to the 
District in his car and the Maryland Montgomery County Police picked him up 
and held him and rode him around for a certain period of time. 

Now, I think this whole thing will show that the accident took 
place after the time he was supposed to have come back and that he couldn't 
have come back for a considerable length of time, meaning probably two or 
three hours, at least two hours anyway. 

THE COURT: Do you have the name of any police officer that you want to 
subpoena? 

MR. COLBY: No, but I do have the name of the girl at this time and I 
will check the records with -- she is a nurse out in Montgomery County. I 
have got her phone number. 

THE COURT: Well, you will have to produce her here. We have hundreds 
of cases awaiting trial and the Court can't just suspend and wait. You are 
supposed to do all of these things before a case comes to trial. 

MR. COLBY: I am aware of that, sir, and, as I say, this is the first 
I knew that this was a critical issue at all. And it was the first time 
that I had any idea that this time element was going to be critical and 
that I could place him away from the crime at the time they said it took 
place. 

THE COURT: Very well. 

MR. COLBY: And now this is all based upon what he tells me, Cer- (49) 
tainly I have no knowledge of the thing myself. 

THE COURT: Very well. 

MR. COLBY: But I can make a phone call and determine whether the thing 
is -- whether it is feasible at all, I can probably get the Montgomery 
County police to inform me by phone what the times were that they had him 
and if they are critical then I would subpoena them and if not I will come 


- back and inform you. 





THE COURT: Are you going to put the defendant on the stand? (49) 
MR. COLBY: Yes, sir. | 
THE COURT: Very well. You go ahead and put him on. 
(End of Bench conference.) 
THE COURT: Do you desire to make en opening statement, Mr. Colby? 
MR. COLBY: Yes, sir, I will. 
THE COURT: Very well, 
OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
By: Robert T. S. Colby, Esquire 
MR, COLBY: Lady and gentlemen of the jury: The defense is going to put 
the defendant on the stand and he is going to testify why he went to Cali-e 
fornia, He is also going to testify as to what time the accident took place, 
accident -- this is the first thet you have heard of it. No, it isn't. (50) 
Mr. Seale testified that the reason he came back to the station and wanted 
to change his clothes is because he had a wreck and that he came back shortly 
after midnight. | 
The defense proposes to show that the accident didn't coke place 
until considerably efter midnight. | 
THE COURT: The witness testified that the defendant came back and said 
his car broke down. There is no reference to an accident, as I recall the 
testimony. | 
MR. COLBY: I am sorry, sir. 
In any event, that was supposed to have taken place at a little 
past midnight, And the defense proposes to put witnesses on the stand to fix 
the time and show that Mr. Tribby could not have been back at that particular 
time. 
I would like to have Mr. Tribby take the stand. 
Thereupon | 
WILLARD G,. TRIBBY ay 
was called as a witness for and on behalf of the Defendant, and being then 
. and there duly sworn by the Deputy Clerk, assumed the witness stand and 
testified as follows: | 
DIRECT EXAMINATION 
BY MR. COLBY: 
Q What is your full name, Mr. Tribby? 
A Willard Grayson Tribby. 
Q 


; Now, you are going to gave to speak loudly so that everyone (51) 
can hear clearly. 








ee 
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fnd where is your home? (51) 
Knoxville, Maryland, 

Where is Knoxville, Maryland? 

It's around sixty-five mile east of Washington. 

Up near -- in Frederick County, Maryland? 

Yes. 

When did you go to work for Mr. Wightman? 

September the 27th, 1955. 


THE COURT: I would suggest that you step back from tke witness so that 


he will have to speak loud enough for you to hear. 


MR, COLBY: All right, sir. 


> © 


BY MR. COLBY. 

September 27th, '55? 

Yes, sir. 

And why did you come to Washington, Mr. Tribby? 

Well, I had a little run~in with the law up here on driving on 2 


revoked license in the State of Maryland, and I came to the District. 


a) 


~ 


And while we are speaing about trouble with the law, have you ever 


veen in trouble before? 


A 


Q 
A 


© 
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Yes, sir. 

Will you tell the Court just what troubles you had prior to the time -- 
Well, I was convicted of the Dyer Act. (52) 
What is that, so the Court will know? 

Transporting stolen car across the state line. 

And you serve time for that, didn't you? 

Yes, sir. 

Have you ever had any other troubles with the law? 

Yes, sir, 

Will you tell the Judge and jury what they were? 

Well, I got picked up three or four times for -- 

Speak up, wil you, Mr. Tribby? 

I got picked up for tampering with a car. 

And did you ever do any time for that? 

Six months. 

So all your troubles were with automobiles? 


Yes, sir. 





























Q Now, I direct your attention to the 13th of February 1956, (52) 
and I ask you what transpired on that date? What took place? 


A Will you repeet that, please? 


O 


What took place on the 13th of February, if anything? | 
I went on duty at Bud's Esso Station. 





At what time? 
That was -=- that was the 12th I went to work. 
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That Sunday? 
Yes, sir, ! (53) 
And what time did you go to work? | 





What time did you get off? 





Ten p.m, that evening. 





A 
Q 
A Ten aM. 
Q 
A 
Q 


4nd what happened when you went off? 
What was your procedure when you went off work? | 
A Well, I checked my gas pumps and my oil readings and I checked out 
$25 in cash and the rest of it in the change carrier and put the difference 
in the safe. | 
Q And whet did you do with this $25 and this change carrier? 
A I turned it over to the night attendant. | 
a) Who was he? 
Mr. Seale, 


A 
Q And what did you do with the money? 
A I put it in the strong box and put it in the safe. 
Q Is that strong box locked? 

A No, sir. 

Q It is just a tin box, in other words? 
A Yes, sir. 

2) And you put it -- excuse me. And what did you do with that strong box? 
A tI pushed it in the safe. 

% Now, was the safe locked or open? 


A The safe was open. | (54) 
Q Now, when you mean "open" whet do you mean? | 
A Well, the handle was turned but the combination wasn't -- in other 


words, all I have to do is turn the handle to open the safe up. 
Q Did anybody see you put that money in the safe? | 
A Yes, sir. 











Q = Who? (54) 

A Mr. Seale and Mr, Comer both. They were standing there in the doorway 
when I put the money in the safe. 

Q When you say "doorway" what doorway are you talking about? 

A From the outer part of the office to the main part. In on the boss' 
office, 

Q Now, what time was that? 

A Around 10:15, 

Q And then what did you do? 

A Well, I went to the restroom and took my clothes in there and shaved 
end changed my clothes and then I stood out there and we had some beer there, 
and we all three were drirking beer. 

Q Who is "all three"? 

4A Mr. Seale and myself and Mr. Comer. 

Q And then what did you do? 

A Well, I told Mr. Seale that I was going out in Silver Spring (55) 
to see a friend of mine. 

Q And what was the friend's name? 

A Well, the first name was Joan, I don’t know the last name. 

Q And then where did you go? 

A Well, I stood there and talked -- sit in the car and talked to her 
for about forty-five mimites, 

Q Let me go back a little bit, Mr. Tribby. 

Did you ever again return to that station? 

A No, sir, I did not. 

Q You didn't return to the service station at all? 

A Weil, the only time I came back was Mr. Comer -=- he, he was still 
there on duty and he asked me if I would ride over to the Tick Tock Restaurant 
vith him, over in Maryland. And I told him I would. 

And he told me to go over and see a certain fellow and he wanted a 
fifth of whiskey, 

Q And then what did you do? 

A I left the station and went over there, and I didn't see this fellow, 
So I just ~- I bought two cartons of beer and brought the beer back and Bob -- 
and in the meantime Bob had left. 

Q Who is Bob? 
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Yes. And then I -- (56) 
What did you do with the beer? | 
I give it to Mr. Seale, 

And then what time was this? 
This was around eleven o'clock or maybe a little bit after. 
Did you get out of your car to give him ~- 
No, siz. 

-- the money? Not the money -- excuse me <= the beer? 
No, sir. 


How did you give him the beer? 


A 

Q 

A 

Q 

} 

Q 

A 

Q 

A 

Q 

A Just handed it through the window. 

% And then what did you do? 

A I just left. I said a few words to him and left. 

Q Where did you leave to? 

A I went out to Maryland to see this friend of mine. 

Q And did anything happen out in Maryland? | 

A Well, I started to make a lefthand turn and my car slid on the ice 

ran into a tree. 

Q And then what happened? 

oe A Then I knocked one headlight out and got -- the other| one was burning 
all right. And then I left and came -—- coming back to the statibn to bring 


my car in because I had banged the, the front of it all up. | 
2 Q What time was this? | (57) 
A Around twelve o'clock. 
Q What time did the accident happen? 
A Well, it was previous, about ten minutes, I would say. 
THE COURT: By "accident" you are referring to sliding on the ice? 


MR. COLBY: And running into the tree, yes, sir, | 


» BY MR. COLBY: 
Q And then what heppened? 
A So then -- 
> Q When you were coming back? | 
A I got down as far as the diner in Silver Spring and then the 


Montgomery County Police pulled me over. 
Q And what did they say, if anything? 


A Well, they wanted to Jmow what happened. 
Q And what did you tell them? | 








A I told them I hit a tree and then they put me in their car and (57) 
taken me back out to where it happened. 

Q How long did this take? 

A About twenty minutes, I would say, Then we sat in the car and talked 
awhile and they had me in the back seat. 

Q What did they ask you and what did you say? 

A They asked me for my driver's permit. And I didn't have it. I told 
them it was home, 

Q What explanation did you give, if any? (58) 

A Well, they told me the next day they would check with the Frederick 
Police and see if I had my permit, and if anything came up they would come 
down to the station where I worked and pick me up. 

Q And then what did you do? 

A (There was no audible response.) 

3) What did they do or what did anybody do? 

A Well, they taken me back to the District line, and at the District 
line I phoned Mr. Seale from Gulf station there where a pay-phone is. And I 
told him what happened, 

I told him I had wrecked my car and being Bud was away, and which I 
knew that he was away, I didn't know whether he would be at home or not. So I 
just called Seale and told him I wouldn't be in the next morning. And ny 
clothes were all down to the station. 

Where did you go? 

Then I went to the bus terminal. 

Did you have any money with you? 

A hundred and twenty-seven dollars, 

Where did you get that $127? 

Well, I had got paid on Saturday, which I believe I drew around $96 
and I had $29, I think, in my pocketbook that I have saved back previously 
so I could make a car payment which was due. 


Q And where did you go? You went to the bus station. (59) 


What did you do there? 
A Bought myself a ticket to Los Angeles, California, 
Q Why did you do that? 
A Well, I didn't kmow for sure but I thought that Maryland would find 


out that my permit had been revoked and I had a letter stating that I was 


apprehended in the State of Maryland driving a vehicle and that punishment 
would be very severe. 
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So I just got scared and left. 

Have you ever been asked to confess to this crime? 

Yes, sir, > 

Who did that? 

The District Attorney in Los Angeles, 

What did he say to you? 
THE COURT: I don't know that that is proper testimony. | 
MR, COLBY: Well, the reason it is, sir, is because there was a promise 

involved, and the result, even with the promise, is importent. | 

THE COURT: I think this is hearsay, 

BY MR. COLBY: 

Did you confess to the crime in Los Angeles? 

No, sir. 

And why didn't you? 

Because I wasn't guilty, sir. 

What crime did they ask you to confess to? 

Petty theft. They said they would have the case -- 
THE COURT: Just a moment. Just answer the questions. 

BY MR. COLBY: 

Did you commit this crime, Mr. Tribby? 

No, sir. 
Q Did you ever again enter the back office that evening after you 

checked out? | 

A No, sir. 
MR, COLBY: Your witness. 


BY MR. BELCHER: 
Now, you say you returned to the station after you once left it 
that t? 
Yes, sir, 

Whet time was that? 

A little after eleven o'clock, sir. 

Now, you say you then went up in Maryland? 
Yes, sir. 


And thereafter you talked to the Maryland police for a while? 


Yes, sir. 


| 


Se SA es 


What time did they let you go? 














A Well, I judge it was around 12:15 to 12:30, (62) 

Q They let you go at 12:15 to 12:30? 

A Yes, sir. 

MR. BELCHER: No further questions, your Honor. 

THE COURT: Step down. 

(Thereupon the witness retired from the witness stand.) 

THE COURT: You may come to the Bench. : 

(At the Bench: ) 

THE COURT: What do you propose to do now? 

MR. COLBY: I propose to make two telephone calls one to the Montgomery 
County Police to see if I can verify the times, 

THE COURT: I doubt that there is any record of this. Wes the man booked 
for anything or charged with anything? 

MR. COLBY: I don't know. You see, he wasn't picked up without any permit. 
Somebody may remember it and certainly would be able to determine who was on 
that particular shift and in that vicinity at that time. 

But I would like very mich to check the hour of the accident, 

THE COURT: I will take a ten mimute recess to give you time to do that 
and then you have got to go forward. 

MR. COLBY: All right, sir. 

(End of Bench conference.) (62) 

THE COURT: The Court has agreed, lady and gentlemen of the jury, to 
take another ten mimte recess to let counsel attempt to verify the location 
of a witness, 

I caution you not to discuss the facts in the case with anyone 
during the recess, 

(Thereupon there was a recess following which this then occurred:) 

THE DEPUTY CLERK: You remaining members of the jury panel are excused 
until 1:45 to report back here at that time. 

MR. COLBY: May we approach the Bench, sir? 

THE COURT: You may. 

(At the Bench:) 

MR. COLBY: I have been able to contact the girl who verifies that the 
time wes about a little after midnight that the accident took place. I talked 
to the Montgomery County Police who said that I would have to come out and 
work with the -- with their records and get the names of the policemen who 
were on duty at that time to do any -- to check on that phase of the operation 


because it isn't on their blotter to their knowledge. 
: 35 
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They would have to tun their records down. | (62) 
THE COURT: So what do you propose to do? 
MR. COLBY: I would like, sir, to bring the girl in. I can get her in, (63) 
THE COURT: Well, do you expect the United States District Court to sit 
around end wait for you while you go out and look for a witnesa in the 
middle of a trial? Fe 
MR. COLBY: No, sir, but I do feel thet a man's future is at steke. And 
he says he didn't do it and this would be e way to prove that he just wasn't 
there at that time. | 
THE COURT: Haven't you talked to thie defendant before? 
MR. COLBY: Yes, sir, and the reason that this never came up was that 
he said that he was at the station very mch earlier when he brought the 
beer back, | 
THE COURT: In other words, he hes changed his story to you. Is that it? 
MR. COLBY: No, sir, and he said he never came back again after that. 
These witnesses put him mch — he said after his accident he never came 
back, These witnesses put him -- ‘| 
THE COURT: It ie your responsibility to have the witnesses here. I 
think it is a gross imposition on the Court to keep the Court waiting. I 
have wasted more than an how now accomplishing absolutely nothing with the 
courtroom full of jurors waiting. 
What is the women's name? : 
MR. COLBY: Her name is Joan Cahill, 7 yi (64) 
THE COURT: What would she testify to? 
MR, COLBY: She would testify to the fact that the accident occurred 
shortly after midnight. 
THE COURT: Was she in the car at the time? 
MR. COLBY: No, she saw it, She was just getting out of the car when it 
occurred, 
THE COURT: She was getting out of his car when it took place? 
MR, COLBY: She got out to go inside of this sanatorium where she works, 
when he backed off and ren into this tree. She actually saw it take place, 
THE COURT: What time? 
MR. COLBY: Shortly after midnight, 
THE COURT: She will testify — 
MR. COLBY: That is what she told me. 








THE COURT: Will you so stipulate that the witness will testify (64) 
if she is called? 

MR. BELCHER: Well, your Honor, I believe our stipulation would be in 
conflict with the defendant's own testimony, as I understand it, to the effect 
that this matter had all’ be concluded, including his discussions with the 
Maryland police at -=- 

THE COURT: I am only asking you to stipulate as to what the witness will 
testify, not as to whether it would agree with any other testimony. You (65) 
state that this woman would testify that the accident occurred at -- 

MR. COLBY: Shortly after midnight and then I would like to recall my own 
witness to determine how mich distance there is between the station and -- 

THE COURT: Will you stipulate that this witness would so testify if she 
vere celled? 

MR. BELCHER: Well, your Honor, I have perfectly no objection to stipulating 
as to the events which counsel has stated here. My only drawback is stipulating 
as to the time element that he says she would testify to a particuler time. 

MR, COLBY: Well, that, of course, is the gist of what she would say. 

That is why it is important. 

MR, BELCHER: Well, your Honor, to expedite things I will stipulate even 
to the time. 

THE COURT: Very well. 

MR. COLBY: I think that would -- then the only other thing I would need 
to do is to cali my own man back to say how far it is from one place to another, 

THE COURT: You may. What is your stipulation? What is the witness’ name? _ 

MR. COLBY: Miss Joan Cahill. 

THE COURT: How did you kmow her name if the defendant didn't know her name? 

MR. COLBY: He knew her first name, I called the sanatorium and (66) 
Miss Cahill herself gave me her last name. 

THE COURT: What will she testify? 

MR. COLBY: She will testify to the fact that the accident occurred shortly 
after midnight. I presume "shortly? means within five minutes or 80. 

THE COURT: All right. I will advise the jury of your stipulation. 

(End of Bench conference.) 

THE COURT: Members of the jury, it is stipulated by counsel for the 
Government and counsel for the defendant that if a witness named Joan Cahill 
were placed on the witness stand she would testify that the accident which the 


cefendant says occurred, occurred shortly after midnight; the term “shortiy" 
meaning five minutes or some similar period. . 
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This stipulation consequently constitutes eviderice before (66) 
you just as though the witness took the stand and testified to this fact 
under oath, 

Do you want to return the defendant to the stand? 

MR. COLBY: Yes, sir, I do. 
THE COURT: You may. 


Thereupon 
WILLARD G, TRIBBY 


was called as a witness for and on behalf of the Defendant, and having been 
previously duly sworn, resumed the witness stand and testified further as 


follows: el 
DIRECT EXAMINATION | (67) 


BY MR. COLBY: 

Q Mr. Tribby, you have heard the stipulation between counsel of what 
Miss Cahill would testify to if she were here? 

A Yes, sir. 

Q And I want you to tell the jury what the distance between the point 
of this accident, where you hit the tree, and Bud's Esso Service Station is, 

A I would say it is around close to seven miles. 

MR. COLBY: I have no further questions, 

MR. BELCHER: No further questions, your Honor. 

THE COURT: Step down. 

(Thereupon the witness retired from the witness stand.) 

MR. COLBY: Defense rests. 

THE COURT: Will you come to the Bench? 

(At the Bench:) 

THE COURT: How much time do you want, Mr. Belcher? 

MR. BELCHER: Ten mimutes, your Honor. 

THE COURT: Five and five? 

MR. BELCHER: Yes, your Honor. 

THE COURT: How much time do you want, Mr. Colby? 

MR. COLBY: Probably no more than ten, sir« | | 

THE COURT: Very well. Does the Government request any special charge? 

MR. BELCHER: Yes, your Honor, as instruction on flight. | | (68) ‘ 

THE COURT: Anything else? : 


MR. BELCHER:: That is the only recuest. 
«. COLBY: {tink there siowld be on instrction, etx, aot Be proat of 
ee 
















ae 





THE COURT: I don't know what you mean. What specifically do you (68) 
have in mind? 

MR. COLBY: In other words, a lesser included offense of petty larceny 
if they can't find the full amount of the money, can't determine which were 
checxs and which was actual money. 

I think it makes a difference, 

MR. BELCHER: Your Honor, the evidence as it has developed, that part 
which came from the defendant himself, by way of Police Officer Cox, has been 
the most particular evidence on the amount, and as I recall, Detective Cox’ 
testimony he stated that the defendant had told him that he got a thousand 
dollars or thereabouts, 

MR. COLBY: And the reason I don't think that is valid -- 

THE COURT: Just a minute. 

MR. COLBY: I am sorry, sir. 

THE COURT: Are you finished? 

MR. BELCHER: Yes, your Honor, In view of thet being the only (69) 
testimony and being uncontradicted, I do not feel that an instruction on 
petty larceny would be warranted, 

MR. COLBY: Your Honor, the reason I don't feel that is correct, sir, is 
that the question that Officer it is reported to have -- reputed to have 
asked the defendant was, "Did you take the money? How much money was in the 
safe?" 

It was a doublebarreled question and the answer could have been as 
to how much money was in the safe - not how much he took. So I feel that it 
really isn't indicative of what it means, 

THE COURT: I will charge on petty larceny and make it an issue of fact 
for the jury. 

Anything else? 

MR. COLBY: No, sir. 

THE COURT: Very well, 

(End of Bench conference.) 

THE COURT: You may proceed, Mr. Belcher. 

MR. BELCHER:: Thank you, your Honor. 

THE COURT: Do you want to excuse your witnesses if they desire to leave? 

MR. BELCHER: If the Court will indulge me a moment. : 





SUMMATION ON BEHALF OF THE UNITED STATES (70) 
By: Carl W. Belcher, Esquire 


MR. BELCHER: Lady and gentlemen of the jury: The case has) /now reached 
the posture where counsel for each side summarizes the evidence which you 
have heard. We are summarizing our hearing of the evidence. You heard it and 
you sat closer to the witnesses on the stand than actual we did. So, of 
course, it is your recollection of the testimony wwhich you have heard here 
which governs - not the statement either by me or by counsel for the 
defendant. 
My function and my endeavor here is to summarize the evidence. 

Now, you recall that the first witness for the Government was James W. Seale. 

- He stated that he was an attendant at that service station and in his 

capacity as an attendant he relieved this defendant on Sunday night about 

ten o'clock, | 
You recall that he said when he came on duty this defendant 

checked out and made up some sort of sheet showing the amount | of gasoline 

which had been pumped and the other articles around the service station; 

and he stated that he saw this sheet and thereafter that this defendant 

went to the rear of the building there: the office, and got some clothing. 
And there was also testimony that this defendant did shave on 

that occasion. It took his about ten to twenty minutes and after he had 

done that he left the station, He left in his own eutomobiie.| He drove (71) 

north toward Silver Spring on Georgia Avenue; that he was gone for some 

two hours. | 
Now, you recall that Mr. Seale stated that in his capacity as the 

attendant in charge of that service station he went to that safe once during 

this two hour period, On that occasion he went to the safe to change @ $20 

bill and in the course of changing the $20 bill he saw a substantial number 





of bills, dollars bills, in that safe; that he closed that safe and locked 

it. He locked the door. 
Now, you recall that he testified that at the end of some two 

hours, that is shortly after midnight, this defendant came back to the station 

in a taxi cab. He stated that the defendant said to him at thet time that 

he had trouble with his automobile and that he was going in to change his 


clothes and go back to see if he couldn't repair his automobile and get it 
running again, 














Mr, Seele himself did see the defendant enter the station (71) 
and later go into the office of this service station where the safe was located. 
You recall that he said, Mr. Seale said that the defendant stayed in that 
office for some ten or twenty minutes; that thereafter this defendant came 
out of the office; that he still had on the clothes which he had had on when 
he came there just a few moments before. He had not changed his clothes. 

However, he did have a bundle under his arm. And he left the (72) 
station on that occasion. Now, you recall that the second witness for the 
Government was the owner of this service station who stated that he came upon 
the premises at about six o'clock that next morning; that is Monday morning. 

He stated that this defendant was scheduled to relieve the night 
man, Mr, Seale, and this defendant did not show up at that time; that during 
the subsequent period of time he went to the safe for the purpose of checking 
out the weekend proceeds, 

When he went in there he found a very small amount of money, as I 
recall it, $2 or some such figure. Now, you recall that the owner of the 
service station also stated that this defendant, as an employee, had the 
combination to that safe. 

You also recall that both Mr. Seale and the owner stated that this 
defendant was accustomed to sleeping there on occasions; thet is sleeping on 
the premises of the service station and also there was testimony by Mr. Seale, 
I believe, that this defendant kept his clothes there in the service station. 

Now, of course, the owner testified that after he had found this 
safe with not the usual amount of money in it that he thereafter called the 
police and the police did respond. The third witness for the Government was 
Detective Cox. You recall that he testified he did respond to Mr, 

Wightman's complaint; that he did go out to the service station and he (73) 
aid thereafter have cause to send notice for this defendant to the State of 
California; and that thereafter the State of California did return this de- 
fendant to the District of Columbia, 

And thereafter while in the District of Columbia this Detective 
did talk to the defendant in the precinct station here. And during that con- 
versation, you recall the testimony of the detective to the effect that this 
defendant stated he got a thousand dollars and some checks from that safe; 
that he had gotten that money -- taken that money because he was in trouble in 
Maryland, he said, And that was the reason for his removal of the moneys 
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f Now, ladies and gentlemen of the jury, this case won't cause (73) 
you mich trouble. You have heard the statement of this defendant when he 
returned that he did take the money. We have shown you that the money was 
missing. This man says he did take it and he offers a reasonable explanation 
why he took it; namely, he feared he was in trouble in Maryland. 
| You will also recall that the defendant himself took|the stand, He 
told you about the trouble in Maryland, And you recall the lest question I 
asked him and his answer to it: That he was released by those Maryland 
people at 12:15 or 12:30. | 
Ladies and gentlemen of the jury, people differ as to time in (74) 
their estimates of time but certainly here you can't ask for human recollec- 
tion to be much éloser than the defendant's own recollection was end it was 
that 12:15 to 12:30 the Maryland Police released him. 
You recall his testimony that after the Maryland Police released 
him he says he vent to the bus station, I think he did, Ye bus station or 
some other agency of travel. But the point is what did he do between the 
time the Maryland Police released him and the time he went to this agency of 
travel. 12:15 or 12:30 he was released and Mr. Seale is quite clear in his 
own testimony that this defendant returned to the station about the same time, 
‘ 12:15, did go into the station, did go into the office and did go and stay 
in that office for ten or fifteen minutes, twenty minutes, came out without 
changing his clothes with a bundle under his own arm and, of ee after 
. this defendant got back, the officer testified, he said, "I got a thousand 
dollars from the safe, I did it because I was in trouble in Maryland", 
A very simple case, iadies and gentlemen of the jury. 
Thank you. | 
\ SUMMATION ON BEHALF OF THE DEFENDANT 


By: Robert T. S. Colby, Esquire i 
! MR. COLBY: Lady and gentlemen of the jury: I think|the most important 
thing to nov is that a man is on trial here and his future is at stake, And 
you have to know a little something ebout the man to make a deter- (75) 
o mination as to why he does certain things. 
Nov, ordinarily when a man has a bad record he doesn't get up and 
say "I have got a bad record" but this bad record explains something very 
important. It explains why a man who would ordinarily stand up turns his 


back and runs and runs as far as he can get away from his troubles, 











Here is a man who has been to jail and a man who was driving a (77) 
car without a permit in the State of Maryland. And where he testified that 
this particular state would cause him severe trouble if he were caught trans- 
gressing again. Now, we are not trying him for his past record and we are not 
trying him because he transgressed with respect to the particular driving 
without a license or anything like that. We are trying him for stealing some 


money. 
Now, let's take a look at this money charge. It can either be steal- 


ing or it can be embezzlement under the circumstances but let's take a look 

at it. Here is a safe that has rags in it for the use of people at the station. 
Does it seem logical to you that we would keep the rags locked up in the safe? 
The answer is no. We would probably leave the safe open a considerable por- 
tion of the time and the fact that the safe was open was testified to by Mr. 
Tribby. 

And even this so-called admission, testified to by Officer Cox, 
indicated that a lot people had access to the safe. And now we have (76) 
Mr. Seale's testimony. Mr. Seale says that he left in a brown suit and an 
overcoat and that he came back by taxi cab and didn't change his clothes. 

Well, if it is in the deal of winter and late at night and you are 
in an overcoat it is awful hard to tell what you have got on underneath. That 
is, if he came back, 

Now, Mr. Tribby testified one thing further: He said he came back, 
he came back in his automobile to deliver beer to the rest of the station 
attendants, And although this was supposedly a violation of station rules, 
regulations, principles, we know that we have had a lot of beer and whiskey 
there and Mr. Seale testified that it was in the hands of the owner no less, 
a@ man who broke his own rules, 

Is it not reasonable thatthe station attendands would break the 
rules if the owner himself broke them? I think yes. And no one could tell how 


mich money and how much checks and that means one thing: That if Mr. Tribby 


came back, which I don't think he did and he testified that he didn't -- the 
Government has to prove because that is the way they have alleged the crime, 
that there was $920 worth of moneh there. 

And there hasn't been a shred, not a blessed shred of evidence that 
indicates how much money was in that safe. And now, let's go to Officer Cox' 
testimony, If you will remember back he said "I asked him whether he took the 
money and how much was in the safe" - a doublebarreled question, Now (77) 
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think about it. If you forget the first portion of the question, "Did (77) 
you take the money and how mch was in the safe" you could answer the second 





question without ever discussing whether he took it or not, And assuming 
that this was a confession strictly so-called, isn't it logical that efter 
we get the confession if they did so get it, he would't tell them exactly 
what happened to the-money? | 
Oh, he spent it on the trip, says Officer Cox. For transportation? 
I think the human experience of mankind says that it doesn't cost nine 
hundred and some odd dollers to get to California by train, plane or oxcart. 
I think this is important because there has been no verification of how he 
vent. They didn't attempt that. And the reason they didn't attempt it I feel 
certain was that there wasn't a confession so-called, He told ‘them how much 
money was in the safe the last time he saw it. | 
And now we will address ourselves to one more item. ‘And that is Mr. 
Seale testified thet Mr. Tribby arrived shortly after midnight. In fact, he 
said midnight the first time and then he said maybe 12:15. You have heard the 
stipulation between counsel that if Miss Cahill were here she! would say that 
the accident or trouble with the car took place shortly after midnight which 
is within the realm of five minutes or so, 
With ice on the ground, as Mr, Tribby testified, he would be (78) 
hard-pressed to get from that sanatorium to the gasoline station in the 
same length of time that has been testified to by Mr. Seale. \and intervening 
with that he was picked up by the Maryland Police and that is why he became 
penicy and took off. 
He did have enough money to get to the West coast by bus. He had 
$127 made up of a twenty-six or twenty-seven dollar car payment and ninety 
some odd dollars which he was paid thet Saturday for working! at the station. 
You have to convict this man with a certainty in your mind, Does 
this evidence add up to the sort of thing that you would send a man to 
jail for? 
THE COURT: That is not a proper statement, The jury doesn't send anyone 
to jail. The jury's cuntion is solely to determine the guilt or innocence 
of the defendant, Mr. Colby. That statement will be striken! 
MR, COLBY: I am sorry, sir. 





I don't think this is the evidence upon which you can make a deter- 
mination thet this man committed the crime of which he is charged. You can't 
| 


tell how much money he took and there is severe controversy as to whether he 
could have gotten there in the time that was testified to. | 
Thank you. 





FINAL SUMMATION ON BEHALF OF THE UNITED STATES (79) 
By: Cari W. Belcher, Esquire 
MR. BELCHER: Lady and gentlemen of the jury: You have heard this ¢ce- 
fendant say that he on prior occasions had trouble with the police; that is, 
his own statement was that he had difficulty with automobiles. 

Now, you are entitled to take that into consideration in weighing 
the facts in this case. In addition, let me remind you, the stipulation is 
that Miss Cahill, that if she were here she would testify to thus and so. 

Now, ladies and gentlemen of the jury, that stipulation is certainly not 
entitled to any more weight than her own words would be entitled to if she 
sat there before you. 

In fact, you are entitled, I think, to consider the fact that she 
is not here in weighing what her testimony would be. It certainly is quite 
one thing to come in here to court and take the oath in front of you, ladies 
and gentlemen of the jury, and possibly some spectators and say a given thing. 

Now, in determining the mode in which -- in looking at the mode in 
which this matter comes before you you are entitled, as his Honor will so 
instruct you, that if that testimony does not fit into the pattern of the 
evidence which you do give credence to then you are entitled to reject it 
totally and in its entirety as you are entitled to reject if you do not find 
it eredible to reject the testimony of any witness, those portions (80) 
which you do not believe. 

Now, in addition, you have the additional facts in this case that 
this defendant by his owm testimony did leave this jurisdiction very shortly 
after the time which is charged here. 

Now, his Honor will instruct you that if you do believe from the 
evidence which you have heard that this individual did leave this jurisdiction 
promptly, deliberately, after the act which is charged here, that you can 
infer from that act of his, of leaving this jurisdiction, that he had some 
guilty knowledge about the act which is charged. Listen carefully to his 
Honor's instruction on that point. 

Now, the statements have been made here about what happened to the 
money. It is immaterial, what happened to the money. The only question before 
you, ladies and gentlemen of the jury, is did this individual take it? Now, in 
that connection, as I told you earlier at the outset of this case, the Govern- 
ment was going to ask for a verdict of guilty on one or the other of the two 
counts which are charged, The first was embezzlement and the second was grand 
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larceny. The Government at this time is asking for a verdict onty on (80) 
the second count; that is the grand larceny count. 
I state to you that the Government's reason for that is that the 
evidence which has been produced here shows that this defendant left the 
premises, severed, at the period of that day, his employment and it was (81) 
outside of his employment that he returned to the premises, | 

THE COURT: You are abandoning Count 1, are you? 

MR. BELCHER: Yes, your Hono, I am. 

THE COURT: Very well. 

MR. BELCHER: As I said in my opening statement to you, it is an easy 
set of circumstances, This defendant, himself, in response to a questioning 
said he was released by the Marylend authorities at about 12:15 or 12:30. 
Mx. Seale came back in his testimony and said that this individual did go to 
that station, 12:15 or 12:30. The defendant said he promptly left this 
jurisdiction shortly after 12:15 or 12:30. | 

Ladies and gentlemen of the jury, the Government thinks you 
should return a verdict of guilty as charged in Count 2 of the indictment. 

THE COURT: I think we will take our luncheon recess before the Court 
charges you, members of the jury. You should not discuss the facts in the 
case with anyone during the recess, not even with your associates on the jury. 

We will recess until half past one, Mr. Marshal. : 
(Thereupon at 12:30 o'clock p.m, recess was had until 1:30 o'clock 


Pm. this date.) 
AFTERNOON SESSION | (82) 


(Pursuant to recess theretofore taken, the consideration of the 
above-entitled matter was resumed at 1:30 o'clock p.m. when the following 
occurred: ) | 

THE COURT: Will counsel come to the Bench? 
(At the Bench: ) 


THE COURT: We appear to be short the No. 12 juror. Is counsel willing to 


waive a jury of twelve and proceed with eleven jurors? 
MR. COLBY: I am but let me ask my client first. 
THE COURT: You may, certainly. | 
(At this point the missing juror entered the courtroom ahd resumed his 
place in the jury box.) 
THE COURT: Very well. 
(End of Bench conference.) 











THE COURT'S CHARGE TO THE JURY (82) 
THE COURT: Lady and gentlemen of the jury: At this point in the trial of 
a@ criminal case it is the Court's responsibility to instruct you as to the 
law that will govern you in reaching your verdict in this case. It is your 
responsibility to accept the law as it is outlined to you by the Court. 

You will remember when you go into the jury room that the (83) 
closing arguments of counsel do not constitute evidence in the case. In other 
words, the statements made to you by Mr. Belcher and Mr. Colby in closing the 
case before lunch are not evidence in the case, 

The evidence in the case is the testimony which you heard from the 
lips of the witnesses and it is this testimony that must guide you in reach- 
ing your verdict in the case. 

It is a principle of the criminal law that a jury's recollection 
is the only recollection of the evidence which is binding upon them. I say 
this because if Mr. Belcher and Mr. Colby have referred to any evidence in 
such a manner that their recollection does not concur with yours, then you 
may disregard their recollection of the evidence entirely and rely on your 
own recollections, 

In the same manner, if the Court has any occasion to refer to any 
of the evidence and your recollection is different from that of the Court, 
you are not bound by the Court’s recollection but mst, in fact, rely upon 
your own recollection of the evidence. 

When you retire to the jury room you will take with you a copy 
of the indictment which has been returned in this case- This indictment is 
a rather formidable looking document. It, however, is not evidence in the 
case. You must not consider that this indictment is entitled to any probative 
value in your deliberations because the sole purpose of the indictment (84) 
is to advise the defendant of the charge which has been preferred against 
him, the charge which he mst answer when he comes into court. 

This indictment was originally drawn in two counts. It charged the 
defendant in the first count with the crime of embezzlement. In the second 
count with the crime of grand larceny. The reason that the indictment was so 
drawn was because there is a factual situation that would arise in the proof 
of this case as to what was the status of the defendant at the time that he 
took the money, if he took the money, and for that reason the United States 
Attorney's Office, representing the Government, presented the case to you in 
two different postures; that is, in two different lights. 
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The Government has now stated that they are proceeding only (84) 
on the grand larceny charge, So you may disregard entirely the first count of 
the indictment when you go into the jury room with this indictment. Your only 
concern is about the second count of this indictment. That is the only one 
upon which you have to render a verdict. 

The second count charges grand larceny. It charges specifically 
that on or about February 13, 1956, within the District of Columbia, Willard 
G. Tribby stole the property of Marshall M, Wightman consisting lof $920 in 
money. | 

The crime of larceny is defined in general terms as a | taking and 
carrying away of the property of another with intent to deprive | the (85) 
owner of his property, That is rather simple; a taking anc carrying away of 
property with the intention of depriving the owner of his property: 

We define larceny in the District of Columbia a little more 
specifically and say tnat a larceny consists in the fraudulent Iteking and 
carrying avay of property with intent to deprive the owner of his property. 
The word "fraudulent" means illegally or unlawfully. 

There are two grades of the crime of larceny defined first as 
grand larceny in which the property taken has a value of more than $100, and 
petty larceny, the word "petty" meaning smalj., involving a crime in which the 
taking is of property less than $100. The value of the property i3 a factual 
question for the jury to determine, | 

So you must decide in this case, if you find thet the defendant is 
guilty of the crime of larceny, whether he is guilty of grand larceny or 
petty larceny; that is whether the property taken had a value of more than $100 
or less than $100. 

You have the right, as you will learn in the course of your service 
here this month, to return a verdict of guilty on any lesser offense which is 
included in a greater offense charged. This means in the present case that 
although the defendant is charged with grand larceny, that is the taking of 
property over $100, you have the right, if you believe the evidence justifies 
it, to find him guilty of the crime of petty larceny; that is, of (86) 
taking property under $100 in value. | 

The law is that the defendant is presumed to be innocent. You will 
hear this expression used in the course of every criminal trial in which you 
participate this month. In spite of the emphasis which is placed on this 
point it is not possible to emphasize it enough. The presumption of innocence 
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is one of the cardinal principles of our criminal law. It means just (86) 
what it says. The defendant is presumed to be innocent. This is in contrast 
to the criminal systems in vogue in most countries other than the English- 
American countries in which when a defendant is charged with a crime he is 
required to come into court and offer testimony to prove that he is innocent. 

We say the defendant is presumed to be imnocent which means that he 
doesn't have to prove his innocence to you, 

The burden of proof in all criminal cases is upon the Government to 
prove the defendant guilty and to prove him guilty beyond a reasonable doubt. 
Unless then the Government sustains this burden of proof and proves beyond a 
reasonable doubt to your satisfaction that this defendant committed each and 
every element of the offense with which he is charged, then you, the jury, 
must find the defendant not guilty. 

I said to you a moment ago the burden of proof is upon the Government 
to vrove the defendant guilty beyond a reasorable doubt but this does (87) 
not mean beyond all dovbt whatsoever, In other words, the Government must 


prove the defendant's guilt to 2 moral certainty but not to an absolute 


or a mathemetical certainty, 

As its name implies, a reasonable doubt is a doubt predicated upon 
reason. That is a doubt for which you can give a reason to yourselves as 
contrasted to a doubt which might be predicated upon sympathy, upon prejudice 
or upon any other emotional factor, 

In the final analysis proof beyond a reasonable doubt mean simply 
this: If after a fair and impartial comparison and consideration of all of 
the evidence in the case you can truthfully say to yourselves that you are not 
convinced of the defendant's guilt then you have a reasonable doubt and your 
verdict should be not guilty. 

But if after you make this fair and impartial comparison and considera- 
tion of all of the evidence in the case you can truthfully say to yourselves 
that you have an abiding conviction of the defendant's guilt such as you 
would be willing to act upon in the more important and weighty matters in the 
course of your own daily lives, then you have no reasonable doubt and your 
verdict should be guilty. 

In determining whether the Government has established the charge 
against this defendant you must consider and weigh the testimony of ell of 
the witnesses who have appeared before you, You are the sole judges of (88) 
the credibility of these witnesses. This means that you must determine which 
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of the witnesses you are going to believe and to what extent you/are (88) 
going to believe them. | 

In determining how much credence, how much credibility, you will 
give to the testimony of each witness on the stand you have the right to con- 
sider the demeanor of the witness, his manner of testifying, whether he im- 
presses you as having an accurate memory and recollection of the facts atout 
which he is testifying, whether the witness manifests any interest in the 
outcome of the case and, of course, whether the witness shows any favor tovards 
the Government or any prejudice towards the defendant or vice versa. 

In addition, you have the right in the jury room while considering 
the credibility of these witnesses to draw upon all of the personal experiences 
of your own lives and to bring into your consideration all of those factors 
vhich you have found to be inportant in reaching the day to day |decisions 
which you must make as to whether people are telling ysu the truth or are 
telling you a falsehood. | 

If you find that any witness willfully testified feiseiy as to any 
material fact concerning which that witness could not possibly be mistaken 
you are then at liberty to disregard the entire testimony of that witness or 
any part of the testimony of that witness, 

You are further instructed in connection with the credibility (89) 
of these witnesses that while the law makes the defendant a competent witness 
in his own behalf, yet you have the right to take into consideration his 
Situation, his interect in the result of your verdict, all of the circumstances 
which surround him, and to give to his testimony such weight as in your judg- 
ment it is fairly entitled to receive. 

In this regard, I must point out to you that the District of Columbia 
lay provides that no person shall be incompetent to testify inieither civil or 
criminal proceedings by reason of his having been convicted of crime, but 
such fact may be given in evidence to affect his credit as a witness. 

You will recall that on the direct examination of the defendant he 
admitted, as the Court recalls it, that he had been convicted for the inter- 





state transportation of a stolen automobile and that he had received a sentence 
ef six months on a charge of tampering with an automobile. It was the law of 
England and of the colonies early in the history of the United States that no 
person who was ever convicted of a crime could thereafter be d witness in any 


proceeding. | 


























This obviously resulted in unfairness and often resulted in (89) 
situations where proper testimony was withheld from the trier of facts in 
the case. So the law has been generally changed es it has been in the District 
of Columbia to provide that e person is not incompetent to testify (90) 
because of a prior conviction but that fact may be brovght forth in evidence 
to affect that person's credibility as a witness in the present case, 

This means, in short, that the admissions of the defendant as to 
his prior convictions may not be considered by you as any evidence that he 
committed the present crime but you may consider these convictions insofar 
as they affect this defendant*s credibility as a witness in the present case- 

In this case there is a factor upon which the Gevernment relies and 
that is the element of flight as an indication of guilt. The Government con~ 
tends in this case that’ when the defendant, Tribby. left the District of 
Columbia and went to California that this constituted a flight from justice- 
The defendant has denied that he was fleeing from justice and has given his 
explanation of the reasons which prompted him to go to California. 

You are instructed as a matter of law that flight means not merely 
a leaving, It means a leaving or concealment under consciousnese of guilt and 
for the purpose of evading arrest or prosecution. Therefore, if you find that 
the defendans's conduct in leaving the District of Columbia and going to 
California was inducee by fear of arrest or fear of standing trial then it was 
a flight from justice ard you may consider it as a circumstance indicatirg 


guilt. 
If, on the other hand} the defendant has explained his trip to (91) 


California to your satisfaction and you find that he went there for a purpose 
otver than evading arrest or standing trial, then, of course, his journey was 
now a flight and no inference may de drawn therefrom. 

There is, of course, in this case no direct evidence of anyone 
offered by the Government to show that tne defendant or who actually witnessed 
the defendant taking the sum of money from the sale of the filling station, 
The Government relies in thie cease on whet is known in the law as circun- 
stantial evidence, 

There are, as I am sure you all know as a resuit of watching certain 
crime plays on television, two kinds of evidence recognized in the law. One is 
called direct evidence, The other is called circumstantial evidence. Direct 
evidence is the evidence of a witness who, himself, saw or heard something 
said or done. For instance, if a man sees another man shoot a third man and 








gives that testimony, that is direct evidence, The indirect or lcdroun- (91) 
stantial. evidence is testimony of facts and circumstances which tend to show 
that the offense was committed. ! 
The admissibility of circumstantial evidence in criminal cases is 
well established. The rule is one of necessity, Justice would seldom be done 
if direct or eye witnesses were required in all cases. Sometimes you may 
consider that indirect evidence is stronger than the direct evidence. (92) 
The rule is, however, that before a defendent can be convicted on circum- 
stantial evidence the evidence must be consistent, tne circumstances must be 
consistent with each other and they mst tend to prove guilt and not only 
must be consistent with the hypothesis of the defendant's guilt but must be 
consistent with every other w«easonable hypothesis, including the hypothesis 
of innocence, as I have explained it to you, 
It is the Court's responsibility to outline the lew to you in this 
ease, It is your responsibility to accept the law as it is outlined to you 
by the Court. You are the sole, the exclusive judges of the facts in this case, 
You are admonished not to permit your judgment or your reason or your in- 
telligence to be swayed by prejudice, ty bias, or oy ill will, You are not 
to be influenced by your reelings o> by your emotions, 
Your verdict is to be reached in accordance with thle solemn 
WEN YO. Goh, tuch you wola wel and toncly toy tivis ease and ‘a 
true verdict render in accordance with the evidence and tne dew as it is 
outlined to you by the Court. Your verdict must be a uneninous one. That 
means, of course, that all tweive of you must concur in your erdsots 
There are three possible verdicts which you may an in this case; 
the first is guilty as charged, that is guiity of the crime of grand (93) 
larceny, which is the taking as I have explained it to you of property having 
a value of more than $100; or your second alternative verdict is guilty of 
petty larceny, which vould be the ta?ing of property having a value of less 
than $100; or your third verdict, the third possible verdict may be not 
guilty. | 
So you have guilty of grend lerceny or guilty of petty larceny or 
not guilty. 
Will counsel approach the Bench? 
(At the Bench: ) | 
THE COURT: Does the Government request any further charge, Mr. Belcher? 


MR. BELCHER: They do not, your Honor. 
THE COURT: Do you have any objection to the charge as given? 


MR. BELCHER: Ye do not, your Honor, 
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THE COURT: Does the defendant request any further charge? (93) 





MR. COLBY: Yes, sir. Inasmch as Mr. Belcher spoke about the stipulation 
and that it wasn't as good evidence as if the person had come into court 
herself, I request an instruction saying that it is evidence and that since 
he agreed to it and it is as good evidence as if the person had come to the 
court, 

THE COURT: “he Court will explain it to the jury. Do you have (94) 
anything further? 

MR. BELCHER: No, your Honor. 

THE COURT: Do you have ary objection to the charge as given? 

MR. COLSY: No, sir, 

THE COURT: Very well. 

(End of sench conference. ) 

THE COURT: In his closing argument to you, Mr. Belcher made some reference 
to the stipulation regarding the testimony of the witness who is not here, 
Joan Canill, and indicated that this stipulation would not be as strong ae 
though the wituess had personally appeared and taken the witness stand. 

I don't think that Mr. Belcher quite accurately defined just what 
he had in mind. I might explain to you that in the interest of saving time 
the Court asked counsel to agree to this stipulation although Mr. Colby, the 
defense counsel, had made a telephone call anc had fourd out that this witness 
was available, thet she was out tn, as I recall it, Silver Spring, end could 
take a taxi cab and come down here but it would take at least a half hour. 
4nd = was reluctant to delay the trial for that long a period to hear the 
testimony of that witnecs. 

So the stipulation is not tainted in any way by the fact tnat the 
witness was not here. She was available and was willing to come and (95) 
defense counsel had escertained her availability in the event that the Court 
would wait until she could get down here. 

So you should consider the stipulation of the testimony of Joan 
Cahill being of such weight as though she took the stand and testified as to 
what the stipulation provides right from the witness stand. 

Upon reaching the jury room you will select one of your members to 
serve as foreman, The foreman will preside at your deliberetions and speak for 
you in advising the Court of your verdict, 


The jury may retire. 
(Thereupon the jury retired to the jury room.) 














THE COURT: Mr. Colby, will you come to the Bench? (95) 

MR. COLBY: Yes, sir. 

(There was then a colloquy between the Court and Mr. Colby at the Bench 

which the Court directed be not recorded.) 
(Upon later advising the Court, through the Marshal, that it had zeached 

3a verdict, the jury returned to the courtroom where in the presence and hearing 

of the defendant and of counsel the 

VERDICT OF THE JURY | (96) 

was announced as fcllows: | 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

THE FOREMAN OF THE JURY: They have. 

THe DEPUTY CLERK: What say you as to the defendant, Willena G. Tribby, 


on Count 2 of the indictment? 


THE FOREMAN OF THE JURY: We find the defendant guiity as charged. 
TEE DEPUTY CLERK: Members of the jury, your foreman says that you find 





the defendant guilty of grand larceny and that is your verdict | so say you 


| 
each and ali? 


{No member of the jury indicated any dissent.) 
THE COURT: The case will be referred to the Probation Officer for a 
presentence investigation. The jurors may take seats in the courtroon. 


(Thereupon the instant hearing vas concluded.) , 


Washington, |D. Cas (93) 
Wednesday, September 19, 1956. 

The above-entitled case came on for trial at 1:30 o'clock p.m, Wednesday, 
September 19, 1956, in the United States District Court for the District of 
Columbia. 

BEFORE: 


HONORABLE JAMES h. KIRKLAND, Judge, and a jury. 





APPEARANCES : 
ARL W.« BELCHER, ESQUIRE, Assistant United States eee 
On behalf of the United States; | 
ROBERT T. S. COLBY, ESQUIRE, 
On behalf of the Defendant. 








PROCEEDINGS (100) 

THE DEPUTY CLERX: United States vs. Villard G. Tribby. 

MR, BELCHER: The Government is ready, Your Honor. 

MR: COLBY: The defense is ready. 

THE COURT: Very well, You may swear the jury on voir dire. 

(Thereupon the panel of prospective jurors was sworn to answer questions 
on voir dire.) 

THE COURT; Will you identify the case, Mr, District Attorney? 

MR, BELCHER: Ladies and gentlemen of the prospective jury panel, my 
name is Carl Belcher. I am Assistant United States Attorney assigned to this 
case about to go on trial, that of the United States vs. Willard Tribby. 

Will you stand? 

(Thereupon the defendant stood in the courtroom.) 

The defendant Tribby is represented by counsel Robert T. S. Colby. Will 
you stand, please? 

The charge in this case is in two counts, the first count being that of 
embezzlement, the second count being that of grand larceny, 

It is charged that Tribby did steal some $920 from his employer, Marshall 
M. Wightman, 

It is alleged this offense occurred on the 15th day of February, (201) 
1956, in the early morning hours at Bud's Esso Service Station, located in 
the District of Columbia. 

The Goverrment expects to call all or some of the following witnesses: 

James W, Seale, will you stand, please. 

Marshall M, Wightman, will you stand, please? Thank you, 

Gerald Hurst, will you stand, please? Thank you. 

Detective Vernon M. Culpepper, will you stand, please? 

And possibly Detective Preston M. Cox. 

Ladies and gentlemen, I am going to ask you some three or four questions, 
and if any answer of a juror is in the affirmative to any of my questions, 
will you please identify yourself? 

Do any of you know any of the witnesses that have been identified here 
this afternoon? 

Do any of you ladies and gentlemen lkmow any of the facts or anything 
about this case that has been identified to you here? 

Do any of you ladies and gentlemen kmow any reason why you could not well 
and truly try the case on the evidence as it appears to you on the stand alone? 
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4ny reason why you cannot well and truly pass judgment on this case? (101) 
Thank your | 
e& 
THE COURT: Mr. Colby? | (102) 


MR, COLBY: I have no questions. 
THE COURT: Very well. You may draw a jury, 
(Thereupon the following named jurors were seated in the jury box: 


| 


1. Miss Dorothy S. 3ryant, 7. Jack Gershanov, 

2. Miss Minnie B, Campdell, 8. Raymond A, Hackenberg, | 
F 3 John R, Caspar, 9 Mrs. Rachel E,; Henderson, 
. 4. William G, Cavalcante, 10. Mrs. Evle F. Howell, | 
: >» William H. Ely, 11. Isaiah Johnson, | 

6, Charles H. Frgitt, 12, Percy 5. Johnson.) 


| | 
MR, SELCHER: The Government is satisfied, Your Honor. 


MR. COLBY; Your Honor, the defense would iike to strike sone of the jurors, 
THE COURT: Strike sre at a time. | 
= MR. COLBY: The defense would like to strike Mr. Jack Gershancv. 
THE DEPUTY CLERK: Mr. Gershanov, you are excused from further service 
on this jury- 
THE COURT: You may fill the box. 
ThE DEPUTY CLERK: Miss Hattie L. Jones take jury seat No, 7. 
» THE COURT: With the Government. 
MR, BELCHER: The Government is satisfied, Your Honor. | (103) 
THE COURT: The defense? 
o MR. COLBY: The defense would like to strike Mr, William H. Ely. 
TEE DEPUTY CLERK: Mr. William H. Ely, you are excused ale further service 
on this jury, 
o Louis H, Kessler, take jury seat No. 5. 
MR, BELCHER: The Government is satisfied, Your Honor, | 
MR. COLBY: The defense would like to strike Dorothy S, Bryant. 
» THE DEPUTY CLERK> Dorothy S. Bryant, you are excused from further service 
ia this jury. 
Mrs. Nora T, Leffler, take jury seat No. 1. 
> MR, BELCHER: The Government is satisfied, Your Honor. 
, MR, COLBY: The defense is satisfied, Your Honor. 
THE COURT: You may swear the jury. | 
(Thereupon the following named jury was sworn to tty the case: 











1. Mrs. Nora T. Leffler, 7, Miss Hattie L. Jones, (103) 
2. Miss Minnie B. Campbell, 8. Raymond A, Hackenberg, 

3. John R. Casper, | 9. Mrs. Rachel E, Henderson, 

4, William G, Cavalcante, 10. Mrs, Evla F. Howell, 

5- Louis H. Kessler, ll, Isaiah Johnson 

6, Charles H. Fugitt, 12. Percy J. Johnson.) 


THE COURT: This case is likely to run over, and on the Court's own (104) 
motion we will put two alternate jurors in the box. Each side has two 
challenges, 

THE DEPUTY CLERK: Reuby T. Long, take Alternate Juror's seat No. 1. 

Ernest G. Lumb, take Alternate Seat No. 2, 

THE COURT: The alternates are tendered to the Government. 

MR. BELCHER: The Government is satisfied, 

THE COURT: Tendered to the defendant. 

MR. COLBY: The defense is satisfied. 

THE COURT: You may swear the alternates, 

(The Alternate jurors above named were sworn as alternate jurors in 
the case.) 

THE DEPUTY CLERK: All witnesses in this case will retire to the witness 
room at this time. 

(Thereupon the witnesses were excluded from the courtroom to await 
the call of counsel.) 

THE COURT: Those members of the panel not chosen in this case, if you will 
remain seated we will try to ascertain and determine if your services will be 
needed. You may be seated, 

OPENING STATEMENT TO THE JURY ON BEHALF OF THE UNITED STATES 

MR. BELCHER: May it please the Court and ladies and gentlemen of (105) 
the jury: The case has been identified to you as being in two counts, the 
first count being that of embezzlement, and the second count being that of 
granc larceny. You will notice also the amount of money involved is the sum 
of $920; also that the amount of money was taken from Marshall M, Wightman 
who, it will be shown, operated Bud's Esso Service Station, which is identified 
as being the citus of this charge. 

The evidence will show that the defendant was an employee of Wightman 
at the gasoline service station, He was working the daylight hours of Sunday 
up until about 10 o'clock Sunday evening. 
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We will show -- the evidence will show also that the Govern- (105) 
ment's first witness, James W. Seale, was also in the employ of Mr. Wightman 
at this service station referred to, and that he came on duty relieving this 
defendant at about 10 o'clock Sunday evening, | 

Ladies end gentlemen of the jury, the evidence will show that this 
defendant did check out. He was in charge of the station during his tour of 
duty, the daylight hours of Sunday up until about 10 o'clock Sunday night. 
He checked out in the usual. manner, placing the funds of his employer in a 





sete, a customary iron safe, in a safe in the room in the rear of the service 
station, and made out his report blanks on the forms furnished dy the station, 
changed his clothing, and in other ways cleaned up his person abd left (106) 
the station. 

The evidence will show thet this defendant did not reside at a 
customary place of abode, but right at the station; in other words, he had no 
other place to sleep, and he did sleep in the station or in an automobile in 
the station, or thereabouts, His clothing in other words, such as he had, 


was kept there in the service station day after day. | 


Now at this particular time the man having cleaned up, somewhere 


about 10:30 ov so left the service station driving his own automobile. The 





evidence further will show you that James W, Seale, the Government 's first 
witness, will show that this defendant did return to the gareise station at a 
later time, about midnight, or after midnight, 12 or 12:15 or thereabouts, 
that would be the early morning hours of Monday; that he was not driving his 
automobile, but returned in 2 taxicab and said to Mr. Seale that he had had 





trouble with his car, and wanted to change his clothing to work clothing 
| 

suitable to making the repairs to his car, and having made this statement 

did go into the rear of the station and was in the room where this iron 


safe was. 


The evidence will show thet this defendant had the combination to 
the safe, The evidence will show that this room had no windows The evidence 
will show that this other employee, James W. Seale, could cheek on this office; 
in fact, there was a front office closed and losked, and he did check to (107) 


determine that the safe was in a iocked position several times during this 
period, 
In the early hours, the waking hours, it was discovered that this 

fund of $920 vas missing, | 
} Ledies and gentlemen, we will also show that a check was made for 


this defendant that next morning when the loss was ciscovened, and he was not 


found in this jurisdiction, 








We will also show, ladies and gentlemen of the jury, that of (207) 
his own funds -- he did not have sufficient funds to take him to the 
jurisdiction where he was thereafter found, that is, California. 

We will show, ladies and gentlemen, that when returned to this 
jurisdiction he was interviewed by members of the Metropolitan Police Depart- 
ment at Police Headquarters, In the course of that interview the defendant 
did make certain statements which ve believe were in the nature of a confession 
of this offense. 

Ladies and gentiemen, having shown you these things, at the proper 
time the Government will ask an appropriate verdict. 

Thank you, 

MR- COLBY: The defense would like to reserve its opening statement, Your 
1ONOF 

THE COURT: Very well. You may proceed. (108) 

MR. SSLCHER: The Government's first witnese is James W. Seale. 


Thereupon, 
cAMES W, SEALE 


was called as a witness on behalf of the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BELCHER: 
Q Will you state your name, sir? 
A James W. Seale. 
Q Will you keep your voice up so that I can hear vou over here and other 
peopie in this courtroom can also hear your voice? 
How do you spell your name? 
A S-e-a-1-e. 
Q And your address? 
A Barracks at the Naval Dental School, National Naval Medical Center, 
Bethesda, Maryland. 
Q Are you a member of the Armed Services in any way? 


A Yes. 
Q 


Vhat is your comection? 
A I am dental technician in the Navy. 
Q Directing your attention to February 13th of this year, were you 
employed by Bud's Esso Service Station and by Marshall M, Wightman? (109) 
A Yes, sir,. 





you know what hours he worked fcr Mr, Wightman? 


A 
9 


” 


A 
a) 
A 


Q 


What actually was done this night? 


A 


the amount of vash, which was $25 in bills and currency. 


0 
A 
Q 


mentioned? 


In what capacity were you employed by Mr. Wightman? 
Night shift manager, 


(209) 


And did you work that shift alone, or did someone work) it with you? 


I worked alone: 


Directing your attention to the 13th of February, was that true on 


Yes. 

I asked you, sir, do you know the defendant? 
Yes, sir. 

And how did it happen you !mew this defendant? 
He was employed by Mr. Wightman. 


Directing your attention to the 13th of February of this year, do 


He worked the day shift, He went off at 10 o'ciock at 
Did you see the defencant at that time? 
Yes, sir, 


What were the circumstances of you seeing him there? 


We were changing shifts. 


nigni, 10 PeM- 


Ac the service station what did the changing of shifts consist of? 


Read the gas pumps, checlied the of1, and turned over to me (110) 


And this was done by the defendant? 
It was completed by ooth of us. We beth checked out, | 


And what, sir, was done with any funds in excess of the $25 you 


It was placed in the safe in the strong box. 
What sort of strong box was this? 

It was a metal case. 

Was that case Locked or open when it was left? 
This case had no lock on it, it was left open. 


Now the safe you described, what sort of safe was it, sir? 


Conbination safe, e small. four wheeler type. 
And about how high was it? 


I would say approximately three and a half to four feet, no more than 


And what room was that safe locked in? 








In Mr. Wightman's office, (110) 


> 


2. 


About what is the area of Mr, Wightman‘s office? 

A About 12 by 8, 

0, And do I understand that this office is located at the rear of 
the station? 

A&A That is correct. (111) 

0, How many doors are there to the office? 

& Qne. 

& And what room does that door lead into? 

A Into the front pert of the service station. The front windows are 
just cisk plate windows, glass panels, 

Q My question is, Are there any windows in Mr. Wightman'f office? 

A No, sir, 

Q Now, at the time that this defendant checked out you were present, 
were you? 

A Yes, sir, 

Q Now, was that safe locked or unlocked when it was left by you and 
the defendant at the time he checked out? 

A It was locked. 

3) And how was the lociing procedure carried cn? 

A You closed the safe and threw the handZe, you twisted the dial and 
turned the handle to see if the lock was engaged; 

© And vas that done at this time? 

A Yes, cir, it was. 

0 Now, what type of door is it that separates Mr. Wightman's office 
from the general room? 

A A panel door with a Yale lock on: 

0% Now, will you tell us in what condition that door wes main- (112) 
tained until you and this defendant left it at about 10 o'clock that night? 


A It was locked, 

a) And how can you be sure it was locked? 

A I checked it from time to time during the night. 

Q And why did you check it from time to time throughout the night? 

A For security measures. 

Q Was this front office of Mr. Wightman’s office and the other office 


you referred to, was that accessible to the public? 


A Yes, sir, it was. 
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0 For what @dcons would be public be in ther office? (112) 
A We had showcases in there with sundry items in them, jand also to 

get to the rest room they had to go through that office, 
2) Now, at any time after you and the defendant left Mr, Wightman's 


office that night, did you at any time go into Mr. Wightman's office? 


A Yes, I did, 

Q And what time was it you vent into lfr, Wightman's office? 

A Approximately 11 o‘clock I was in there. 

Q Why did you go in there? | 

A To put some money away in ercess of the $25 I used as operat- (113) 
ing cash, | 

Q  Whet was the nature of this money, what denomination or what was it? 

A It was bills, It amounted to I believe $97, I put it in an envelope 
and laid it inside the safe. 

Did you put that enveiope inside the strong box? 

No. 

Outside the strong box? 

Yes, 

And did you lock that safe or leave it in any other condition? 

I locked it. | 

What procedure did you use to lock it on this occasion? 

The same as before, closed the door and turned the dial, moved the 
handle, checked the handie and moved the dial back to I believe zero, the 
lest digit of the combination, and tried it agein and it didn!t open. 

Q Now, did you have any other occasion, or did you onj| any other 
occasion that night, or the next following morning go back tol Mr. Wightman‘s 
office? | 

& If I remember correctly, I did go back into the office once or 
twice more. 

Q And for vhat purpese did you go back? 

A I went back once to get this money out of the envelope so (114) 
that I could be ready to check my shift off, 

Q And what time was it you made this entry into Mr. Wightman's office? 

It would be in the neighborhood of 6 o'clock in the morning. 

And what time did your shift normally terminate? 


Six. 











od 


Q Now, you say there may have been another occasion when you (114) 


returned to Mr. Wightman's office? 

A There may have been. I don't remember, 

0d Do you recall any specific occasion when you did return other than 
those you have enumerated? 

A  Offhand, I do not. 

a} Now, you mentioned earlier that you checked this doorway leading 
from the outside office to the inside cffice. Can you tell us when it was that 
you checked this doorway? 

A Several times throughout the night I checked it. I checked it after 
Locking it each time, and there were several other times throughout the night. 

Q Now, when you went into the safe the first time about 11 o'clock, 

Aa& you have told us, did you notice the cordition of the stroag box on that 
occasion? 

A Yes, I dic. 

Q And what was its condition then? 

& It had so many bills in it, so mach money, that the top of (115) 
the box wouldn't shut all the way, it was still up a certein ways. 

Q Now, when you returned to that safe the following morning about 
6 o'clock, did you notice the condition of the strong box at tha’, time? 

A No, sir, I did not, 

Q Do you recall the condition or anything musual about the condition 
of the safe when you went to the safe about 6 o‘cleck the following morning? 

A No, sir. 

Q Now, when you last saw this defendent, or when you saw *his de- 
fendens about 10 p.m. that night after you checked him out what did ne do 
insofar as you Imow? 

& He was preparing to go out. He was changing his clothes, getting out 
of nis wor): clothes, and cleaning up in preparation for going out. 

Q Do you know where this defendant lived at this time, 

A ~=6 He didn't have an address at this time. 

Q And do you know where he spent his sleeping hours? 

A Most of them he spent in the back office. 

Q Is that the back office of Mr. Wightman's office? 


A Mr. Wightman's office, yes, 
Q Now, did you know if this defendant kmew the combination to 
Mr, Wightman's safe? (126) 
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Yes, sir. ! (126) 


© 


You also knew the combination? 
A Yes, sir, | 

Q Now, did this defendant leave the premises after 10 otelock this 
evening in question? 

A Yes. 

Q About what time did he leave? 

A Between 10 and 10:30. 

Q And what was his mode of travel when he left? 

A Private automobile, 

Q Whose automobile, dc you know? 

A Wis. 

Q “het type of automobile was it? 

A Oldsmobile. I% was a '50, it was e '50 model, or '5:. or *52, I don't 
remember definitely exactly offhand. | 

Q Was this defendant elone or with anyone when he lett? 

A He was elone when he left. | 

Q As the time the defendart drove away from the station rremises was 
anyone else there on the service station premises? | 

A Yes. 

Q Who was there? 

A The other attendant thet worked with Mr. Tridby. 

Q What was his nene? | (117) 

A Bob Comer. 

Q Do I understand that the defendant was in cherge of his shift, and 
Bob Comer was his helper? | 

A That is correct, 

Q Now, at whet time did Bob Comer leave the premises on this evening 
in question, if he did leave? | 

A He left shortiy efter Tribby left, if my memory is correct. 

© And by shortly, what length of time would you estimate? 

A Within 30 minutes. 

Q Now, Comer was the only one on the service station premises at the 
time this defendant left? 

A Yes, sir. 

Q Now, during the hours from the time that this defendant left until 


ju checked off your shift the following morning,. how would you characterize 
the volume of business that was conducted there at the service station? 


| 














A This being Sunday night business was -- I wouldn't say it (117) 
wes poor, and I wouldn't say it was fair, We didn't have too mich business, 
Q = Now, after this defendant left the premises of the service station 
did you again see him? 
A Yes, sir, 
Q And when was it that you saw him? (118) 
Oh, I would estimate around 12:15, something like that, 
And was he alone or with someone? 


A 
Q 
A He was alone, 
Q Was this in the general area of the service station? 
A He came up in the service station, yes, sir. 
Q By what mode of travel did he travel on this occasion? 
A Taxi. 
2) fnd did he say anything to you about having had -- 
A He said his car had broken down, and he was going to the office, 
Mr, Wightman's office, to change clothing to go back up and work on his car, 
which he said was on Missouri Avenue, 
Q Did he then go back to Mr. Wightman’s office? 
Yes. 
About how long was he in the office? 
Approximately 15 minutes. 
Q Now, I will ask you, when he went into the office, how was he 


> O > 


attired? What clothing did he have to wear? 

A He had on dress clothing; he had on an overcoat and a light colored 
suit, light brown, and sport shirt. 

Q Was this defendant carrying anything in his arms when he went in? 

A When he went in? No, sir. (119) 

Q Now, when this defendant ceme out some 15 minutes later how was he 
attired? 

A To the best of my memory he was still wearing the same clothing, 
but he had overalls under his arm, 

Q And how were those coveralls, in what position? 


Ld 


A They were rolled, 

Q And were they in plain sight or in a beg or something? 

A qaeiuene sci tetnetght. 

Q Now, was there any statement made at that time by this defendant? 
A 


He said, "I will see you at 6 o'clock." 








¥ 





Q 


this defendant to return to relieve you the following morning? 


A 
Q 


occasion how did he travel? 


A By foot, 

Q And what direction did he travel? 
A Going out toward the Avenue. 

Q What Avemue was that? 

A Georgia, 

Q = And what direction on Georgia Avenue? 
A Leaving town that would be north, 
Q Towards Silver Spring? 

A Yes, 

Q Or toward Washington? 

A Toward Silver Spring. 


Was that the reguler working routine that you anticipated (119) 


Yes. 


Now, when the defendant left the service station on this second 


(120) 


THE COURT: May I ask you this question, Mr. Seale: Where is the Bud 


Service Station located? 
THE WITNESS: 5230 Georgia Avenue 


THE COURT; The 5200 block is toward -- 
THE WITNESS: It is Ingraham and Georgia. 
THE COURT: Georgia Avenue and Ingraham Street? 
THE WITNESS: Yes, sir, 
BY MR. BELCHER: 


Q I understand your answer was this service station isin the District 


of Columbia? 
A Yes, sir, 
Q Now, did you see this defendant on any other occasion that night? 
A No, sir. 
Q 


When next did. you see this defendant in point of time, weeks, months, 


days or hours, whatever it might be? 
A When he was - let's see -~ 


Q Just your approximation? 
About a month and a half ago. 


A 
Q He did not return the next morning to relieve you? 
A 


No, sir. 


(121) 


Q At any time did this defendant inform you by any means of commmica~ 


tion that he would not return the next morning to relieve -you? 





66 





A No, sir. (122) 

Q Now, during this evening in question was anyone else other than you 
and this defendant to your knowledge within the confines of this office of 
Mr. Wightman? 

A During the night? _ 

Q The night in question after he checked out, or the defendant checked 
out and you came on duty until the time you went off duty the next morning? 

A Mr. Wightman and Bob Comer were in the office the next morning. 

Q And what time was that, sir? 

A That ves around 6:30, 

Q And were you still on duty there on the premises at the service 
station? 

A Yes, sir. 

% Now, after this defendant had left the service station area the 
second time on foot, walking north on Georgia Avenue, did you, or did you not, 
check the lock condition of the doorway between the front office and Mr. 
Wightman's office? 

A Yes, I did. 

Q What was the condition of that door? (122) 

A It was locked, 

Q Now, did that door, or when you saw the safe the following morning 
about 6 o'clock did either the door or the safe show any signs of forcible 
entry, or force being used upon them? 

A No, sir. 

% What is your knowledge concerning the amount of money that was in 
the safe and in or about that strong box on this night.in question? 

A I have no idea of the amount in dollars, but there was quite a lot 
of money in there, enough to force the top of the strong box up. 

And did you see bills of particular denomination, that is money bilis? 


oO 


Yes, sir, I did, 

And what denomination did you observe? 

Fives, and tens, and there were twenties in there. 
You saw one or more or each of those denominations? 


> oO FP ODO & 


More. 
Now, when you checked out, or when you left the service station 
the next morning, what was your mode of checking out? What actually did you 


do the following morning? 


Fe | 
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A I checked the gas pumps, the oil, the anti-freeze, and the (122) 


emount of cash I had on hand, | (123) 
Q What did you do with that cash? | 
A I turned it over to Mr. Wightman. . | 
Q Amd what is your knoviedge concerning the length of tine that this 
defendant vorked for Mr. Marshall Wightman? | 


He came to work for Mr. Vightman about a week efter I) did. 


b> 


Q And when was that? 
A TI drew my first pay check on the 9th of September, 
Q 1955? 

A Correct. 

Q In the course of working with Mr, Wightman did you know one Gerald 


A Yes, I did. 
Q And in what way did you Imow Mr; Hurst? | 
A He was employed by Mr. Wightman. 
Q For about what period of time? 

He was working there around Christmas and, if my memory serves me 
correct, he had worked there for a stort period before he quit, end then he 


> 


came back again arourid Christmas, 
Q Now, did you have any information or notice of any kind that this 
defendant, once he had been relieved by you, would return on duty there at 
the service station? 
A I am sure I don't understand your question. 
Q Do you have any notice or knowledge, did you have any knowledge (124) 
or notice that at any time during your shift of duty, that is, between 
approximately 10 o'clock Sunday night and 6 o'clock Sunday morning, that this 





defendant would retain as an employee of Mr. Wightman at the service station? 
A It was understood that he would be in at 6 o'clock next morning to 


work. 
Q But it was your understanding he would not be on duty as an employee 


between the hours of 10 o'clock at night and 6 the following morning? 
A That is correct. . 

MR. BELCHER: No further questions, Your Honor, — | 
CROSS EXAMINATION 

BY MR. COLBY: | 

Q  Mre Seale, when did you stop working for Mr. Wightman? 








> 
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A 
Q 


A 


) 
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was it? 
A 


Q 
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Q 
A 
Q 
A 
Q 
you Imow 
& 
Q 
A 
Q 





A 


Q 
A 


I don't remember offhand, February or Merch. (124) 
Shortly after the time of this incident? 

About a month afterward. 

There is an airconditioner in Mr. Wightman's office thet protrudes 


through some kind of aperture, isn't there? 


Yes, sir, 
Is it a window? 
No, sir, It was at one time a door that has been secured, 


Now, you testified that this door was locked throughout the (125) 


evening, except for the times you went through it into the boss! office, 
is that correct? 


Yes, sir; the door from Mr, Wightman's office? 

Yes. 

Yes. 

You carried a key to that office, didn't you? 

Yes, sir, 

Now, you said you placed approximately $97 in an envelope in this 


safe rather than put it in the strong box, That wasn't your usual procedure, 


Yes, sir. 
You testified that there was a sufficient amount of money in this 


strong box that the box bulged. There could have been a mmber of singles in 
there, couldn't there? 


There could have been, yes, sir. 


- And you don't know how mich money was in that box? 


I have no idea. 

Mr. Tribby came back about midnight or 12:15? 

To the best of my knowledge it was around that time. 

You stated that Mr. Hurst worked there around Christmas time. Do 


for how long? 


No, sir, I don't. 

It was a relatively short period of time or rather long? (126) 
Fairly short, yes, siz. 

Fairly short. You live now at the Barracks at the Naval Hospital. 


You didn't live there at the time, did you? 


No, sir, 3 
Are you married, Mr. Seale? 


Yes. 























That is correct, 
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That is correct. 
Were you several payments behind at that point? 
No, sir. 
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And you owed money on a car at that time, did you not? 


And your wife isn't living with you at the present moment? 


(126) 


Mr. Seale, how did your shift run, from what hours to what hours? 


A It varied. When Tribby was running the day shift it was from 10 
o'clock at night until 6 in the morning, When the other manager was running ~ 
it it was from 11 until 6, and then it deviated Saturday and Sunday during 


the day, I worked during the day sometimes. 
Q Was Mr. Tribby known to work a great deal of overt 
A Yes, sir, 


? 


Q He worked a great deal of overtime that particuler week, didn't (127) 


he? 


MR. COLBY: That is all the questions I have, Your Honor, 
REDIRECT EXAMINATION 
BY MR. BELCHER: 


A I think he put in around between 60 and 70 hours that week. 


Q Mr. Seale, why was it that, or how was it thet you left the employ 


of Marshall Wightman about a month later? 
Did you quit or did he fire you? 
A We had a disagreement and I quit. 


Q And did the nature of that disagreement in any way involve the 


happenings of the night of the 13th of February? 
A No, sir, that had nothing to do with it. 


I had given credit to a man and he didn't think he should have had 
credit, and we had an argument over it. In the process of the argument I quit. 
Q Now, during the time you were working for Mr. Wightman you were 


then in the service, were you? 
A Yes, sir. 5 r. 


Q Now, this air conditioner that was mentioned earlier, what is the 


area of the wall that was removed for that? 


A Both air conditioners occupy a space of about two feet by three feet. 


Q And in what-mamner are those air conditioners placed in this 


opening? 











A ‘That is one of my jobs, to install this air condi » and 


- 


(128) 
on this 
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particular one you had a frame on the outside that screwed down on (128) 
this opening, and that is stationery. 

Q Perhaps I can be more specific. Is this air conditioner mounted, 
secured in any way to the wall? 

A Yes. The frame of the air conditioner is secured to the wall. 

Q By what? 

A By screws, wood screws, 

Q Did you in any way observe on the 13th of February that the mounting 
method had been disturbed? 

A No, sir, I did not. If it had been disturbed the air conditioner 
would have fallen out on the floor. 

Q Now, Mr. Seale, did you take the money that was in the strong box 
that night? 

A No, sir. “ 

MR. BELCHER: No further questions, Your Honor. 

MR. COLBY: No further questions, That is all. 

THE COURT: You may be excused. 

(Witnessed excused. ) 

THE COURT: Your next witness. 

MR. BELCHER: Marshall M. Wightman. 

Thereupon, (129) 

MARSEALL M. WIGHTMAN 
was called as a witness on behalf of the United States and, being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BELCHER: 


oO 


Will you state your name, sir? 


A  Marehall M, Wightman. 

Q Where do you live, Mr. Wightman? 
A Wheaton. 

Q I beg pardon; Wheaton? 

A Maryland. 


THE COURT: Wheaton, Maryland. Do you have a street address? 
THE WITNESS: 1923 Alberta Drive. 
BY MR. BELCHER: 
Q What is your employment, Mr. Wightman? 
A Service station. 





Where is your service station? 

5230 Georgia Avenue. 

And by what name is that known by? 
Bud's Esso Service Station. 

Is that in the District of Columbia? 
It is. 
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Are you owner, operator, or what? 

Owner. 

And what connection do you have with it? 
Owner. 

Now, do you know this defendant? 

I do. 

And how do you know him? In what capacity? 

He was employed by me. 

About how long was he employed by you? 

I would say in the neighborhood of six months. 
Did you also have in your employ one Gerald Hurst? 
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I did. 
And about what period of time? 
About three weeks, I would say, about three or three) and a half weeks. 


A 
Q 
A 
Q 


And about when was it? 

In December, 

Did you also have in your employ one James Seale? 
I did. 
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Now, directing your attention to the operation of your service station 

on Sunday, the 13th of February and Monday, the 14th of February. Were you 

in charge? | 
A No, I was away for the weekend, and Mr. Tribby was in charge for the 

weekend and Mr. Seale was the night manager. 
Q When during this period of time did you return to the service 

station, or did you go to the service station? | 
A I got back from Maryland I would say about a querter of 6 in (131) 

the morning, or 6. | 

Did you go by the station at that time? 

I stopped at the station. 

Who was at the service station at that time? 

Mr. Seale. 








Was anyone there with him? (131) 
No, he was by himself. 
Do you know who was supposed to relieve him that morning when he 


Mr. Tribby was supposed to relieve him at 6. 

Did he relieve him? 

No. 

And on that morning, Monday, did you go to the safe? 

I took my wife home and came back. 

What time did you return? 

About 7:30. 

What time did you check on this morning? 

It was about 9230, to check the proceeds. When we opened the safe 
and the money was gone. 

Q When you referred to the proceeds you were referring to the week's 

business? 

That is correct. 


Your employes were directed, were they, to put the proceeds in the 


They weree (132) 
In what manner did they put it in the sefe ordinarily? 


They would check the gas pumps, check the oil, check out a certain 


amount and put the rest in the safe. 

Q Were certain records supposedly kept by them? 

A They were. 

Q Now, on Monday morning, did you find records which were made out 
by this defendant? 

A Yes. He checked out to Mr. Seale. 

Q And did you find records of his that had been made by him? 

A Between hin and Mr. Seale. They had checked out together. 

Q Now, when jou referred to the money, do you know how mch money was 
taken in for the week, net proceeds of the business? 

A Well, the first check I got when I reported to the police was 
around $920, and after we took a final audit on it it was about $1,009. 

Q How can you ascertain the amount of money that is involved here? 

A We have meter readings on the pumps and the price, that is the 
amount of gas out of the pumps, and you just count your oil. 





Q In other words, you have a certain amount of gasoline drawn _—(133) 


out of the pumps? 


A Yes, 


When you went to the safe on that morning, did you find any money? 


Q 
A There was a roll of nickels left in the small metal box. 
a} 


I neglected to ask you: This $20, was that the amount of money which 


this man should have had possession of, or wes that the amount that was taken 


in by others? 


A Well, there was shifts, one on Saturday and one on Monday. 


Q And the direction was at the conclusion of both those shifts that 


money was to be placed in the safe? 
A That is correct. 


Q Now, when you found this money missing what did you do next? 


A First I called Mr. Seale at the Naval Hospital and he notified me 
that Mr. Tribby had been in there to change his clothes, that his car had 
broken down, and he wanted to go into the office to change cl : » and Mr, 


Tribby didn't show up and I notified the police. 
Q Did you attempt to locate Mr. Tribby? 


A Yes, a girl hed called there and said he had told one man of the 


station that the Silver Spring Police had him, and so three or/four of (134) 


us got in a car and rode out there. We talked to Mr. Moorefield, end he said 


he didn't know nothing about it. 


Q Don't tell us what he said, but did you see Mr, Trib 


A No, sir. 

Q What time did you call the police? 

THE COURT: Washington police? 

MR. BELCHER: Yes, sir. 

THE WITNESS: I would say between 8:30 and 9, 
BY MR. BELCHER: 

Q And did they respond to your call? 

A They did. 

Q About. what time? 

A About 15 mimuites later. 


, Mr. Wightman? 


Q When you went to that safe the next morning did it show any signs 


of forcible entry? 
A It did note. 


Q What was the condition of the safe? Was it locked or unlocked when 


you went to it? 





Te 


i 


OQ 
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It was locked, 

Did this defendant know the combination of the safe? 

He did, 

And what was the occasion of giving it to him, for what purpose? 
I gave it to him to lock the money up at night. 

fnd who else had the combination? 

Mr. Seale and Mr. Barrick. 

Barrick? 

He was another operator of mine. 

Was he on duty at this time? 

No, he was away on Saturday. 

But not on Sunday or Monday morning? 

That's right. 

Now, this defendant's tour of duty terminated about 10 o'clock 


Sunday evening, did it? 


I didn't understand the question, 
This defendant's tour of duty ended about 10 o'clock on Sunday 


He checked out at 10. 


(134) 


(135) 


Wowld he have returned there as your employee at the station at any 


time during Mr. Seale's shift? 


A 


Q 
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Not to my knowledge; he shouldn't have. 


In other words, your orders were that they worked their shift and 
their's only? 


Their's only. 


Now, sir, did there come a time when you did see Mr. Tribby again? 


I saw him in the District Jail. 

When was that, sir? 

I couldn't tell you the date of it. 

But as a rough guess what was the time? 

I would say about three or four weeks, 

Whet were the circumstances of your seeing the defendant then? 

I went over there with two detectives. 

Wes there anything said by this defendant in your presence? 

He wanted to talk to me alone, but one of the detectives said if 


there was anything he wanted to say he could say it in front of then, 


Q 


Did this defendant say anything? 


(136) 
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A No, he wouldn't say nothing. (136) 
MR. BELCHER: No further questions, Your Honors 
CROSS EXAMINATION | 

BY MR. COLBY: 3 | 

Q Mr. Tribby was in the habit of working a large amount of overtime, 


was he not? 





. A He was, 
Q And on that particular week he put in about sixty or seventy dollars, 
or sixty or seventy hours total, is that correct? 


nal A No, I checked my payroll back since the last time, and he drew $77 
that week. | 
Q Now, the shifts ordinarily run from 10 to 10, do they not? (137) 
z A 10 to 10? | 
Q If a man goes on duty at 10 in the morning he would work until 10 
at night? | 
¥ A ‘That's right. | 
Q And the man coming on st 10 o'clock at night would vork until 20 in 
the morning? | 


No, the night man that comes on works from 10 to 6, 
How is that? 

The night man that comes on works from 10 to 6, 
And you chec’xed him out? 

Yes. 


And the money from these shifts was ordinarily consolidated and 
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kept together, is that right? 
A Not necessarily. The night man has to turn in the money for what he 

has done, If he pumps 100 gallons of gas he has to turn in for 100 gallons, 

and that would be kept separate from the day shift. 
0 How mich money did you receive on that Monday morning? 
A Just whatever the night man had. 
Q What was that? 
A I couldn't tell you offhand; it was a little over $100. 
Q That money that was allegedly missing, you have no way of (138) 


lmowing how mich was checks or how much was currency, is that) right? 


z 


A I do not. 
Q And it was the habit of your service station to cash checks for 2 


mumber of people? 


Ee 








Not too many; only the people I lmew. (138) 
Your shift managers had the power to cash checks, did they not? 


= 


A ‘They were responsible for them if they cashed then. 

Q But they did cash checks? 

A They did. 

Q So that during the course of this weekend there was no way for you 
to know how mich was in checks and how much in currency? 


A That is true. 
Q You heard that Mr. Tribby slept at the station, did you not? 
A I had lard it, 
MR, COLBY: No further questions. 
REDIRECT EXAMINATION 
BY MR. BELCHER: 
Q Mr, Wightman, do you recall the amount of money paid by you in the 
form of salary to this defendant in the week prior to the 13th of February? 
A $77. 
MR. BELCHER: No further questions. (139) 
THE COURT: You may be excused, 
MR. COLBY: May I have one further question? 
THE COURT: Oh, indeed. 
. RECROSS EXAMINATION 
BY MR. COLBY: 
Q I ama little confused to this extent: Did Mr. Tribby receive $77 
that Saturday night? 
A When he was paid. 
Q And how mich did his checks usually run? 
& They ran around 90 or 100 dollars. They didn't get the overtime 
that week. 
MR. COLBY: All right. Thank you, sir. 
(Witness excused.) 
MR. BELCHER: Gerald Hurst, 
I wonder, before this next witness tekes the stand, could counsel 
approach the bench for a preliminary ruling? 
THE COURT: Yes, indeed, 
(At the bench:) 
MR. BELCHER: Your Honor, this witness is Gerald Hurst. He has been 
identified by two preceding witnesses ag having been in the employ of Marshall 
77 


Wightman, owner of this service station, for a short period before (139) 
Christmas, 1955, which would be a month or so prior to this event. 
I expect the testimony of this witness to be that he and the (140) 
witness were friendly, and on one occasion about Christmas time aia go out in 
a social way during the evening. In the course of that evening this defendant 
did express an interest in the proceeds of Mr. Marshall Wightman which were 
in the safe, and also the defendant asked the witness if he would go to 
California and thereafter, in conversation, inquiries were made \by the defendant 
if the witness would help the defendant to fake a robbery, is the best 
general phraseology I can use, of the funds which were to be taken from the 
safe and deposited in the bank. It was on the way to the bank that the proceeds 
were to be taken and they were discussing that. | 
Your Honor, I believe this matter is sufficiently tied into this 

present case as to indicate a motive, a general method of operation. I believe 
the testimony of this witness to be admissible. . 

MR, CCLBY: I feel, Your Honor, if this had been a robvery, a fake robbery, 
it would have that similarity of design, but there is at least a two month's 
interval and, on top of that, fo this inteaeatl here henmeen moeeeers no 
force, I think there is an essential difference in this case in that there is 
no real motive shown on the thing, and I am of the opinion, sir, that it is 


1 


just so far fetched from the case at hand that it would have no’ probative 


value except to defame the defendant. 


THE COURT: Tne Court will rule that an alleged fake robbery is (141) 


just another term for robbery or embezziement and, therefore, I shall overrule 
the objection and you may proceed. | 
MR. COLBY: Is it my understanding that I object in open court? 
THE COURT: You don't need to. You may renew the ovjection lyou made at the 


bench. 
(At the table:) 


Thereupon, 
JAMES GERALD HURST 


was called as a witness on behalf of the United States and, Sete first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, BELCHER: 


Q Will you tell us your name, sir, and speak so that everyone in the 
courtroom can hear you? 








James Gerald Hurst. (141) 
Where do you live? 


- 28 & 


I live at 5025 Fourth Street, 

Where are you employed? 

North Cepitol Esso Service, 

Where were you employed in the month of December, 1955? 

Well, I was working at Bud's part of the month of December. (142) 
What part of the month of December was that? 
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I started there the first of December and worked there about three 
weeks, 

0 The first three weeks? 

A Three of four weeks I worked there. 

Q Now, do you know this defendant? 

A Yes. 

Q Where did you first come to Imow him? 

A When I went to work at Bud's Esso. 

Q And other than while employed -- Well, I will ask yous Did you mow 
this defendant socially, that is, away from the servise station? 

A Yes, 

Q Did you ever go out together at night after work, sir? 

A Yes, sir, 

Q Wow, did there come a time when you and this defendant discussed 
the money, or proceeds of Mr. Wightman, which would be the funds received 
from the business there at the service station? 

A Yes, sir, 

Q When was that? 

A I hadn't deen working there but a couple of weeks, I think. 

Q This conversation then would be about when, abort the middle (143) 
of December? | 

A Yes, sir, 

Q All right, what was it? 

& We were riding around one night in his automobile. 


& Whose automobile? 
A Tribby's. 

© Will you continue? 
A Sir? 

Q Go ahead. 





> 
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We were drinking beer, and if he took the 


ar a en ETS at 
No, sir he didn?t go, I don't think, 


Yes, sir. 
In what manner—did be describe i+? | 
The way he told me was that I would be off the day he took the 
money, he would be on his way to the bank and I was supposed to take his cer 
and meet him, He was supposed to leave his truck and to take the car and go, 
Q And 638 he specify any partioniar piace you wchid ga biee te" 
tell you where you would go? 3 | 
A No, air. : (144) 
Q What was your response to that? 
A TI told him I didn't went to have anything to do with it. I laughed 
at him, 
MR. BELCHER: No further questions, Your Honor, | 
MR. COLBY: Your Honor, I would like to renew my objection et the bench. 
THE COURT: Very well. 3 
MR. COLBY: In addition, one further thing. All the information the 
prosecution was supposed to have elicited did not manifest itself. It did not 
fulfill the statement made at the bench, 
THE COURT: I overrule the objection. 
CROSS EXAMINATION 
BY MR. COLBY: 
Mr, Hurst, where are you employed, where are you 


Nerth Capitol Esso. 
How long have you worked there? 





About four months, . 
Thet would teke us back to about June, would it not? 
Yes. ) ee 
Where did you work before June? 
Where did I work before then? 


Yes, | 


ore that. (145) = = 


Well, I was down home for about a month and a helf 
: | 


That would be about April? 
Yes, sir. 








where iu vork before April? & (145) 
Hawkins Sunoco, on Georgia Avenue. 
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Q Sunoco, and how long did you work at the Sunoco station? 
A About a month or a month and a half. 
» QO And where did you work before that? 
& I worked at Irving & Stans Gulf Station part time. 
a} I didn't underetand, I am sorry, 
& Irving ' Stans Gulf Station part time, 
Q What did yeu do full time? 
A TI wasn't doing anything full time. I was looking for a regular job 
in meantime. 
Q And when did you work for them? 
A It was after I worked for Bud‘s, after I quit Bud's. I went part 
> tine thare-end then’ ventto Hewtines an® thenlr went heck tare: 
Q Excuse me, Did you work any place before you went tc Bud's Esso 
Station? 
A I worked pert time Irving & Stans. 
Q How long did you work there part time? 
A ‘The first time, twice, I worked twice parc time; the first (146) 
time ebout three weeks, 
Q And the second time? 
A Then I got a job at Bud's and went tack and worked about two weeks, 
Q@ Where did you work prior to this Gulf Station that you worked nari 
time before Bud? 
A Before I worked at the Gulf Station? 


How many jebs have you had total? 
In Washington? . 
And back home in Carolina. 


Well, I don't know right offhand. 
Sir? 


1a} Yes. 
A I didn't work anywhere. That is when i first came to Washington. 
Q How old are you, sir? 
A Nineteen, 
& 
Q Have you ever been in Washington before? 
A Before I came up here in November? 
Q Yes. 
- 
& No, sir. 
Q 
& 
Q 
A 
Q 








sworn, was examined and testified as follows: 
Department? 
Police Precinct. | 


complaint from one Marshall M, Wightman? 


of Bud's Esso Gasoline Station? 


little later. 
Q ‘There was a complaint made to you by Mr. Wightman thet certain 
moneys had been removed from his safe? ie : es 
A The complaint hed already been made, eir, Tt vamn"t mde tom. 
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, ao ! 
A I dont remember offhand all the jobs. ! 
4 You have had a lot of them? 
A Quite a few, yes. 
© You are sure you didn't suggest this plan to Mr. Tribby? 
A No, sir, 


MR. COLBY: I have no further questions, Your Honor. 
MR. BELCHER: No further questions. } 
THE COURT: You may be excused. 
(Witness excused.) 
MR. BELCHER: Detective Vernon Culpepper. 


shereupon, 
VERNON M. CULPEPPER 


DIRECT EXAMINATION 
BY MR. 3KLCHER: 





(147) 


was called as a witness on behalf of the United States and, deing first duly 


Q You are Detective Vernon M. Culpepper of the Metropolitan Police 


A ‘That is right, sir. 
Q What is your assignment, Officer? | 


A I em supervising detective, sergeant of detectives in “he Sixth ~ | 


Q Were you so assigned about February 15th of this year? 


A Yes, Z Wase 
Q 


And on that date, in connection with your duties, did you receive a 


A Yes, sir. 


(148) 


Q And did you, in connection with that complaint, go to the premises 


4 Yes, I did, 
Q Now, about what time was that? 


A I think it wes about 10, possibly 10:30 a.m. It may have been a 


Q But it was in commection with that complsint? 









A That's right. (148) 
Q And in that connection with that complaint did you have occasion 
to look for one Tribby, this defendant here? 
A Yes, sir. 
Q Willard & Tribby? 
A Yes. 
Q And did you find him? 
£ I didn*t find him personally; he was located. 
Q And where wes it he was located? 
MR. COLPY: Objection, if Your Honor please- There ic no showing and I 
do net believe the witnese knows of his own ‘knowledge. 
THE COURT: = will sustain tne objection, 
Sergeant, did you afterwards talk with the defendant? (149) 
THE WITNESS: Yes, sir, I did, 
THE COURT: And in that conversation did he give you any information where 
he had been? 
THE WITNESS: Yes. 
THE COURT: You may answer. 
BY MR. BELCHER: 





Q And what information was that, sir? 

& He said he had been to Californie, 

Q Where was it you taiked to the defendant? 

A In the LD. C, Jail, Washington, 

Q Who was present on-that occasion? 

A Detective Prenton M. Sox of the Sixth Precinct end the ccuctekant 


Mr. Marshal} Wightman, 

Q What were the circumstances of what took place at the jeil? 

A Detective Cox and I sat at the table and telked to this defendant 
anc eskec him if he wanted to tell us about taking the money from Bud‘s Esso 
Station and he answered, "What money?" 

i asked him if he wanted to deny that he took the money from Bud's 
Ess> Station, and he said, "{ have nothing to say," or words to that effect, 

I then asked him if he wanted to deny that he was at Eud's Esso 
Staticn on the night the money was stolen, and he stated he was there, (150) 
that he had changed clothes, but he said, “That is no proof that I took the 
money." 








® @ 
: T asked him if he could explain why he left the city on that (150) 
“‘pight, end if he could tell me where he got the money that he used to go to 
California with, 7 | : 
His reply was, he said, "You want me to put myself in jail?" 
Ind I said, "I think the truth is the best policy under ell the 
circumstances; if the truth puts you in jail thet is that.” 
ctive Cox asked him if he woule tell us how mech money was 
there, and what happened to the checks so that the complainant would know 
whet to do eboct the checks, if they could be resumed to the complainant. 
He replied that he had been drinking and things weren't tco clear 
in his mind. He stated that there was about $900 there and en unknown 
munber of checks, he didn’t know, and thet the checks couldn*t be found, He 
didn't know where they were. i 
Q Did that conclude what transpired at the D. C. Jail? 
A No, sir. He asked if he could spesk to the complainant, and ve told 
him that that ie why ve brought the complainant there, to that he could 
talked to him, and we called him over, the complainant, and the defendant 
Tribby seid he wanted to speak to him lone. I told he he wouldn't be 
allowed to speak to him alone, The compiain‘ut camo over cnd sa% o% the (152) 
table with us, and then Tribby refused to talk es long as we were there. 
I told the complainant what our conversation had been, as I have 


related it here, and I asked him if he wanted to say anything end he said, no, 


Q Does that conclude what happened at the D. C. Feil? 
B Yes. | 
MR. BELCHER: No further questions. 
THE WITNESS: Only this - 

BY MR. BELCHER: 
Q Do you have something else you want to add? 


THE WITNESS: Your Honor, this is not verbatim, I don‘t zecall anything 
else- 
MR- BELCHER: No further questions, 
CROSS EXAMINATION 
BY MR. COLBY: 
Q Detective Culpepper, you were there with Mr. Wightman and Detective 
Cox, is that correct? | Bi 


A Yes. | | 


Q Where is Detective Cox today? 











A I believe he is in Chicago, I am not sure. (151) 

Q Now, you have just testified that these things ycu have told us 
ebows were not verbatim, is that correct? 

A Yes, 

Q And that cn more than one occasion during this ccnversation (152) 
toe defendant said. "I don't want to say anything," that you wanted to put 
him in jail? Is that the net effect of what he said? 

A No, he said we wanted him to put himself in jeil oy telling usc 
the trvth. 

Q And he denied on several occasicns ‘that he took the money. is that 
true, while there in the jail house, talking to you and Detective Culpepper 
end Mr Wightmar? 

A I em Detective Culpepper, 

9 I am sorry 

A i recéll he said the fact that he was there at the station didn't 
prove shat he took the money, and I also knew -~ 

Q And he said -- go aheed. 

aA Sir? 

Q He said that he had ncthing to say on several occasions? 


A On at least one, perhaps more. 


oO 


Then the net effect of what he had to say was that he didn't want 
to say anything? 

A Not to us, apparently. 

MR. COLBY: I would like to chject to all ite testimeny, Your Honor, on 
the ground that he said nothing, the net effect of what tne defendant said 
was nothing. 

“EE COURT: I take it you move to strike the testimony? (153; 

Ma, CCL3Y: Yes, sir. 

THE CGUP7: The motion will be overruled. 

BY MR. COL27: 

Q Do you kacw cf your om Imowledge whether ™. Tribby went to 


Salitfornia? 
A He to1id me he did. 
Q Do you mow of your own Imowledge that he went to California? 


A I would have to say yes, sir. 
Q You saw him in California? 
A Of course not. 














MR. COLBY: I have no further questions. | (153) 

MR, BELCHER: No further questions, if Your Honor please, | 

THE COURT: You mey be excused, 
(Witness excused. ) 

“R. SELCHER: Your Honor, the Government rests its case at/this time. 

MR. COLBY: May we have a short recess, Your Honor? | 

THE COURT: Yee, indeed. We will take a ten minute recess, 


| 


(Thereupon a short recess was had.) | 


} 
| 





THE COURT: You may proceed. 
OPENING STATEMENT TO THE JURY ON BEHALF OF TRE ANT (154) 
MR. COLBY: Ladies and gentlemen of the jury, in the opening stetement 
you noticed the defense reserved its right to make an opening statement at a 
later time, I am going to do that right now. 
You have heard the evidence that the Government has presented, and 
now I am going to summarize the evidence that the defense is going to present. 
You were told initially that they were going to show that Mr. 
Tribby returned in the early hours of that morning, about 32215 or thereabouts. 
I am going to place him out in Silver Spring with a young lady who saw him 
at that time sone in addition to that, I am going to produce the police 
officers from the Montgomery County Police Department who wil say that Mr. 
Tribby was in his possession, personal custody until at least 1:20 in the 
morning, or thereabouts. 
I would like to call as my first witness Miss Joan Cahill, 

THE COURT: I wonder if the Court may suggest that you ¢ail the police 
officer first so that he may get back on duty, We generally quit about 3:30, 
MR. COLBY: All right, sir, the police officer first. Both will only 
take a few minutes, Your Honor. 


Thereupcen, (155) 
GEORGE C, ATHEY 


was called as a witness on behalf of the defendant and, being first duly 

sworn, was examined and testified es follows: 
DIRECT EXAMINATION 

BY MR. CCLBY: 

What is your name, sir? 

George C. Athey. 

Will you spell the last name, please? 


oO 
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A-t-h-e-y. 
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ree) 
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ask you 
A 
a) 


What is your occupation, sir? ) (155) 
Policeman, Montgomery County, Maryland, 

Are you now & detective? 

Yes, sir. 

And do you know the defendant in this case? 

I have met him, yes, sir. 

I direct your attention to the morning of February 13th, 1956, and 


did the defendant come to your attention on that morning? 


Yes, he did. 


Can you tell the Court exactly, or approximetely, what time he first 


cane to yous attention? 


A 


a) 


s 


A 
Q 


It was shortly after midnight, 

Dic you have him in custody at that tine? 

We were telking to him with reference to an accident. (156) 
I see, an automobile accident? 

Yes. 

And how long wae he in your custody, Detective Athey? 

Until approximateiy about 1:20 a-m. 

Did you eventually release him? 

Yes, sir, I did. 

And where did you release him? 

4% the District Line, which is located at Gzorgin Avenue and Alaska 


Now, are you famiiijar with the Maple Lane Nursing Home, its location? 
Yes, sir. 
dow far is the Maple Lane Nursing Home from Georgia Avemue and 


“ngraham Street in the District? 


RoR Rio her oR oe 


I am not too familiar with Ingraham Street. I have no idea, 
How about Georgia Avenue and Kennedy Street, how far was tnat? 


How far is it from the District Line? 

Approximately two and a half miles. 

From the Maple Lane to the District Line? 

Yes, sir. 

And you had the defendant in your custody during those hours (157) 


evening or that morning? 


Yes, 


Is there any record of this in Montgomery County Police records? 
Yes. 











Q What sort of a record is it? 


A It is a tape recording taken off the machines of the records of 


~ 


| 


transmission from headquarters which is located in Rockville to| all the 


cruisers that fall under the jurisdiction of Montgomery Police. 





(157) 


Q Is that the only record you know of that shows that the defendant 


was in custody of Montgomery County Police? 
A Yes, 


Q And you have listened to this record? 


A Yes. 

Q And you are also one of the officers who actually had this defendant 
in custody? | 

A Yes, 


MR, COLBY: I have no further questions. 
CROSS EXAMINATION 
BY MR. BELCHER: 





Q Officer, these times that you refer to, are they reflected in the 


record which you listened to? 
A Yes. 


Q Nov, according to your recollection what time was it that you 


took this defendant into custody? 
A May I lool: at them? 
Q 
refer to the record, | 
THE COURT: You may refer to the record. | 
THE WITNESS: Thank you. 
The first trensaction is at 12:35 a.m. 


BY MR. BELCHER: 


y Your recollection, or if you don't have a recollection you may 


(158) 


Q And is that the time that the defendant was taken into custody? 
A No, sir. | 
Q Waat time was it, according to your records, and 96 best you can 


determine, that this defendant was taken into custody by you? 
A Shortly after midnight. 


© 


Do your records show you a definite time, sir? 
Not this record here, no, sir. 
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after midnight, is that true? 
A That is correct, sir. 


| 
You are relying only on your recollection that it! was a shortly 
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Q Now, according to your records, what length of time did you (158) 
have him in custody, aside from your recollection, and taking up with the 
first transaction and the last transaction on your records, how long was he 
in your custody? 

A The first transaction was 12:35 and the last one was at 1:11, (159) 

Q Now, sir, where was it that you took this defendant into custody? 

A In front of the Montgomery Police Station in Silver Spring, which 
is located at 8522 Georgia Avene. My first contact with the defendant was 
there. 

Q Now, am I correct in saying that your custody of this defendant 
was all in the area of the police station you have described in Silver Spring 
and the Marylend-District of Columbia Line, is that true‘ 

A No; 

© You did release him at the Maryland-District Line? 

Yes, 


And thet release would have been at 1:11, according to your record? 


> O P 


No, sir; if I could explain to the Court. 
THE COURT: You may, 
THE WITNESS: I could read this and mayoe the Court would understand, 
and the jury, a little better, 
THE COURT: The important people are the members of the jury sitting over 


there. 

THE WITNESS: Would you like to read this, sir? 

MR. BELCHER: Yes, 

THE COURT: Just tell us the circumstances and say what this ie, (160) 

THE WITNESS: The circumstances are this officer in charge of the shift 
wet us in front of the Willis Buick lot to investigate, if possible, a hit- 
and-run accident at 12:55. Car 51, which was the Sergeant's car, asked did 
we still have him in custody, and if so to bring him back to the scene, 
which was Maple Lane, or the Nursing Home, and after the transaction with 
the Washington Police Department through our dispatcher and shortly after, 
or at 1:11 we were talking on the Willis Buick lot with the Sergeant explain- 
ing the situation, and then took the subject to the District Line, which is 





located at Georgia Avenue and Aiaska Aveme, and released him, 
BY MR. BELCHER: 
Q Now, at the time that you released this defendant what was the 
status of this affair you had been discussing with the defendant? 





THE COURT: I don't know whether he understends that. 
MR. BELCHER: Your Honor, I wili try to reduce thet. 
BY MR. BELCHER: | 
Was this defendant requested, or directed, to do anything in the 


No, sir, I did not instruct him to do anything. 


Were you there at the time this defendant was released? (161) 


Q 
A Yes, sir. 
Q 


Now, what was the nature of this automobile accident that was under 
discussion? By that I mean was it a one-car collision, a two-car collision, 
or multiple car collision, or what? | 

A We didn't know at the time, The car was observed going south on 
Georgia Avenue by the Sergeant, and then we met the Sergeant at! the Willis 
Buick lot, which is the parking lot next to the Police Station, | and he asked 


us -- at the time I was assigned to the Accident Investigation Car which 





investigates any accident, hit-and-run, and consequently we were given the 
task of trying to find out what, if any, car the gentlemm's oa had struck, 
and so forth, and make B report. | 
Q IT will ask you, did you ascertain or later find out, about any 
accident the car was in? | 
Yes, sir. 
What was the nature of it? 
It hit a tree near the entrance of/the Maple Lane Nursing Home. 
And what was done with the car? 
The car was left on the Willis Buick parking lot. 
And was that car in the custody of the police? 
No, sir, it was not. | (162) 
Now, in comection with this affair, did you talk to this defendant? 
Yes, sir. | 
9 And in connection with your talks with him did you ask him for and 
receive an operator's permit? 
A We received an operator's permit, yes, 
Q And did you receive other papers which is customary for the police 
to have for the operation of a car, and so forth? 
A I did not. My partner might have. I was with another officer. 
2 But you did not? | 


A No, sir. 











& 


Q Now, do you know where Bud's Esso Station is on Georgia Avenue? (162) 


A No, sir, I don't. 


0 At what block on Georgia Avemue is the Maryland-District boundary 


& Georgia Avene at Eastern and its three named boundaries at Georgia 
Avenue, one is Eastern, then on the left-hand side is Blair Mills Road, and 
then shortly further on is Alaska Avenue, and Georgia Averve continues 
straight on- 

Q Do you know tne numbers of the buildings, or hhouce: along that 
section, what series they run into? 

A It is the 7500 block. (163) 

C And did you view the vehicle that this defendant had with him that 
evening? Did you look at it? 

A Yes. 

Q And what wae the condition of it? Was it drivable or not crivable? 

A It was drivabie in emergency, if you wanted ‘to take a chance cn 
ruining that tire; the tire wes scraping against the ferder waich caused it 
to smoke and might ruin the tire, 

Q Is tnat the condition that first attracted you to it? 

A I wasn't attracted to it, 

iR. BELCHER: No further questions, Your Honor. 

THE COURT: Any further questions? 

MR, COLBY: I have no further questions, 

THE COURT: Officer, you ave finally excused, We called you out of turn. 

THE WITNESS: Thank you. 

(Yitness excused, ) 

THE COURT: Ladies and gentlemen of the jury, we have inaugurated a new 
system, We have shortened your luncheon period and cut out the afternoon recess. 
We will adjourn at this time. We have found it best not to express an opinion 
among one another. Sometimes you express an opinion on hearing part (164) 
of the case, and then that particular individual is reluctant to retreat from 
it. We also instruct you not to discuss it with others at home, and do not 
make a private investigation of your own. 

If there is anything you do not understand stand in your place in 
the jury box and address your remarks to the Court, and the Court will try to 


be of any help to you that is possible. 
Do not talk to others concerning the case, but base your verdict 
entirely on the testimony on the stand. In the event the case should be the 
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subject of comment in the public press, radio or television, do not read (164) 
or hear anything, or be influenced by anytning, because it is on the testi- 
mony of the witnesses, and that alone, on which you base your verdict. 
Accordingly, you will be excused to reassembte tomorrow morning at 
10 o'clock, 
(Thereupon, at 3:30 o'clock p-m., Court was adjourned and further 
proceedings herein continued until 10 o'clock a.m, Wednesday, September 20, 
1956. 


(165) 
Thursday, September 20, 1956. 
Pursuant to aijournment the triai of the above-ertitled case was 
recumed at 10 o'clock aom, on Thursday, Septembe> 20, 1955, in the urited 
States District Court for the District cf Columoia, | 
PEFORE: 
HONORABLE JAMES BH, KIRKLAND, Judge, and a jury- 
APPEARANCES : 
CARL W. SSICHER. ESQUIRE, Assistant United States Attorney, 
' Op behalf of the United Stutes; | 
ROBERT T. S, COLBY, ESQU:RE, 


On dehaif of the Dev'endan%.. 


PROCEEDINGS | (166) 
THE DEPUTY CLERK: In’ there are ary witnesses in the case ‘of United States 

vs. Tribby who have not yet testified, please retire to the witness rooms 
THE COURT: You may proceec, | 


MR. COLBY: The defense would like to call Miss Joun Cahill. 


Thereupon, 
MISS JOAN CAETLL 


was called as a witness on dehalf of the defendant and, being first duly 


sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. vOLBY: 
Will you tell the Court your full name, please? 
Miss Joan Cahill, | 
Will you speak up rather loudly and clearly, please, so that the 
entire courtroom can hear what you are saying? : 
Miss Cahill, where do you live? 








Hod 


oO 
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9810 Georgia Aveme, (166) 
And what is vour profession? 

Practical murse, 

fnd where do you work? 

Maple Lane Sanitarium, 

fnd what is the address of the Meple Lene Saritariun? 

9810 Georgia Avenue. 

In other words, you live where you work? (167) 
Yes, 

Do you know the defendant in tnis case, Miss Cahiil? 

Yes, sir. 


Now, I direct your attention to the late hours of February 12 and 


early morning hours cf February 13th, and I ask you did “the defendant come to 


your attentior in any wey on that date or those dates? 


re CO Ff Oo. 8&8 FP VO PP 


oO 


Yea, sir. 

Will you teli the vourt what time? 

A qverter to 12. 

That ic midnight? 

Yes. 

What haopened at a quarter of 22? You saw *he defendant? 
Yes. 

And how do you know it was a querter cf 12? 

I looked st the clock as I waz gotng out the door, 
Is there a clock near the doorwey? 

Yes. 


And dic there come a time thet anything umcsual happened when you 


sav the defendant on that evening? 


A 


o 


He hit the tree. 

How did he hit a tree? 

Driving out of the lane. 

Was it a kind of narrow lane? Did it have a wirve or aouesiing (168) 


Yes, 

Do you know what he hit, what part of the car? 

The fender. 

Do you imow what time this happened? 

Shortly after a quarter of 12 to 45 minutes before 1, 
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Q Can you ey it any closer than that, do know? | (168) 
A I don't know the exact time. 


| 


MR. COLBY: I have no further questions, | 





MR. BELCHER: Your Honor, may the reporter read back the last questicn? 

THE COURT: Yes. ; | 

| (The last question and answer read.) | 

MR. BELCHER: No questions, Your Honor. 

THE COURT: Very well. You are finally excused, | 
(Witness excused.) 


THE COURT: Your next witness, | 
“42. COLBSY: Tne defense rests, Your Honor, 





MR. BELCHER: May it please the Court, the Government asks permission to 
recall the witness James Sea:.e. | 
THE COURT: Very well. 
Mm, COLBY: May we approach the bench, Your Honor? (169) 
TIE COURT: Yes, indeed, | 
(At the benci::) 
MR. COLBSY: It is my impression thet the only purpose for which he can 
vecall & witness to the stand at this time is in rebuttal, 
THE COURT: That is right, in comection with new matter raised in the 
defendant‘s case. | 
“s MR. BELCHER: As I understand it, Your Honor, the now matter would be ir 
the point of time. I would ask this witness es to his certainty of time, how 
ke fixed the tine. | 
» THE COURT: Didn't you have that in the main case’ 
MR. COLBY: Certainly. | 
MR. BELCHER: He gave it as 12:15, or words to that effect, 
MR. COLBY: With some degree of certainty, I am sure. 
THE COURT: What time did he say he came back? 
MR, BELCHER: 12:15 approximately. 
MR, COLBY: And there was no equivocation in that. 


THE COURT: Is there objection to that? 








MR. COLBY: I do object, | 
THE COURT: I will sustain the objection. 


While you are here, let me ask you, there are two counts in the 





indictment, one charging embezzlement and the other that he stole. I (170) 





think the Government should elect. 
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MR, BELCHER: Yes, I intend to do so. (170) 
THE COURT: Which one? 
MR. BELCHER: The second one, grand larceny. 
See ei ce ee ie La 
THE COURT: Grand larceny? 
pamilctatceticta 
MR. BELCHER: I think so, on the ground thet he had left the station at 


ar I I ae 
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THE COURT: But on the other hand he slept in the place and had access 
to it, and the money was placed in the receptacle. You may remember the old 
line of cases that if an agent receives the money of customers and puts it 
in the drawer he is still guilty of embezziement. You may remember the old 
English case of the man who sent the servant down to get coal, and the coal 
was put in sacks, and because the owner put the coal in the sack, and he 
picked it up later it was larceny. 

MR. BELCHER: Your Honor, perhaps that posture of the case should be 
explained to the jury, 

THE COURT: I am going to leave it as a jury question, 

MR, BELCHER: Very well, 

MR, COLBY: I had intended, as soon as the Government was through with 
whatever rebuttal they intended to bring in, to make some motions, and I 
would like to do so, 

THE COURT: You may. 

MR. COLBY: Let me get my papers. (171) 

My first motion is going to be for a judgment of acquittal, or 
directed verdict on this basis: That Seale's testimony in the present posture 
of the case -- let me ask you this: Do you intend to call any other rebuttal 
witnesses? 

MR. BELCHER: No; 

MR. COLBY: That Seale's testimony was specific as to time, and so was 
the detective's testimony specific as to time, and as a result Seale's 
testimony would not support a conviction in view of the records currenily in 
the pocsession of the Montgomery County Police and, therefore, there would 
not be sufficient to support a conviction of larceny by them on the grand 
larceny count — 

THe COURT: I will overrule it. Have you any others? 

MR, COLBY: Yes, sir. And I was going to move for dismissal on the em 


dezzlement question. 
THE COURT: I think the evidence supports the charge. 


95 





MR. campy: I W@@going to ask that the grand 1e@py portion of (171) 
the indictment be reduced to petty larceny because there is no showing as to 
what was taken. There is a question as to what portion was cash and whist 
portion was checks, | 

THE COURT; I appreciate that, but the owner, testified that there (172) 
was $920 taken, and there is a clear showing that over a hundred dollers 
was taken, I will overrule your motion to modify, | 

MR, COLBY: I believe that a person should not interrupt argumeat of 
counsel , | 

THE COURT: It depends on whether you keep within the evidence. 

MR. COLBY: I don't want to speculate on his argument et this time, but 
make this request, that his argument be confined te nov tapading his own 
witness because he couldn't impeach him on the stand, ! 


THE COURT: I think you are being too restrictive there, He can argue 





anything consistent with the evidence. I will overrule the notion. 
| WR, COLBY: Rather than to get up in open court I would like to make an 
exception to all of these rulings. | 
SHE COURT: Under the rules I give you a blanket exception, 
How mich time do you want for argument? | 
MR. BELCHER: Fifteen minutes. 
THE COURT: I will give you a llf hour. 
MR. BELCHER: Very well. 
(At the tavie:) 
THE COURT: You mey proceed, : 
You are excused, Mr. Seale. 
OPENING ARGUMENT TO THE JURY ON BEHALF OF THE UNITED STATES (173) 
i. BELCHER: Ladies and gentlemen of the juvy, I am sure in past cases 
e you have learned that the evidence in this case is now concluded and it is at 
that stage of the case where Government counsel dc present a:guments and, of 
course, I am sure you have been told before that arguments by myself and the 
» defendant is not evidence in the case, The evidence is only that waich you 
hare heaxd from the witnesses on the witness stand, | 
You will recall that this indictment is drawn in two counts, the 
i> first count charging embezzlement and the second count grand ‘larceny. AS 
indicated, and as you know, His Honor will give you instruction covering the 
law in this case, and I call it 5 eclie a bbantiion Gon eotinet yout pay 


strict attention to his charge because these two counts relate factually to 
two counts. | 
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The question is whether or not you find this defendant did (3:73) 
take the money, and whether or not at the time he took the money he was in 
the anployee status as an employce of Mr. Wightman, 

Now, if you find that at the time he took the money he was 2n 
euployee then the embezzleneat count would be an appropriate count. If, however, 
it you find taat ke did, in fact, take this money from Mr. Wightman's place, 
a3 nas been described here, and that he was nct then in the course of (ve) 
his employment, was not acting as an employee, Sut was outside of his employ- 
ment entirely then, ladies anc gentlemen, that; is then grand iarcecyy, as is 
charged here, tbh? second ak, XI might say. 

Also His Honor will charge you that the amount charged here is $920, 
end I am sure you know the breaking line between g.rard larceny and petty 
lareeny is $100, and if you find that the defendant is guilty as charced, it 
would be grand larceny, 

Now, I would lixe to review the evidence for you as you heave heard 

% here, You recall the Government's first wi*necs ws James Seale, that he 
was enpleyed by Shis employer, Mr. Wigutman, and did relieve thie defendant 
about 10 o'clock Sundav evening, February i2th, that this witzess did check 
him out, and did see him put the proceeds in the safe in the back room in 
Mc; Wigittman‘s office, that the strong box was not iocked, or even shut, but 
rather that the lid of it protruded and bills were exposed, You wilt recall 
If+. Seale said he recomizsed several bills of the denominat*en of $20, tens 
and several fives an®* siso one-dellar hills. He did not know the anounat of 


mor2y there, 


You will recall that Seale told you that at that time, at 10 o°clock 


ov saocrtly thereafter, thet the safe was locked by means of closing the dccr, 
sviming the dial and twisting the handle to see waether the door of the (175) 
safe Gid open, 

You will recall esiso that the witness did teil you that the defendant 
did change his clothes end leave in his automebile, driving north toward 
Siiver Spring, Maryland. 

You will. recail that Seale told you several times that he did lock 
the dcor which separated Mr. Wightman's office from the front office of the 
service station, and that he checked that door for locking conditions several 
times during the night, and he told you that et one time he did enter the 
office for the purpose of putting some $93 he had in the safe, and did return 
there about 6 o'clock in the morning for the purpose of withdrawing that 








@ @ : 


envelope to get the $93 to incorporate that in his own receipts on his (175) 
shift for the purpose of checking out. 





He tells you that each time on those occasions at the safe he did 
« icck the door, did spin the dial and twisted it by turning the tendle 3 that 
there vere no windows to this office, and only one door, and that is the door 
that Seale told you that repeatedly through the night he did check and that 
- i3 was locked, and thai he did so because strangers, citizens, from time to 
time would enter the frort office and z0 to the rest room. He elie you that 
at no time did he find the face of the safe, the door of the safe, disturbed. 
7 You will recall that at 6 o'clock in the morning when he went (176) 
ix to get the envelope containing $93 he did not notice what the condition 
of the strong box was, that he did not notice the sills that ware pus in 
. shere the night before about 10 o'clock, he did not notice het > 
You recall thet the next Governmers witn2es wa3 Mr. Wightnen, that 
he came to the etation abcut 6 o clock the following morning. that he did 
receive from Seaie the proceeds of Seale's shift of duty, and thereefter Mr, 
Wightman returned to ris cv heme, an¢e re“urned to the service station the 
following morning, thes morping, about 7 or 8 o'clock, Your recollecticn 


421 govern oa that, and weat to the safe and theresfter disccvered that 


~ there was no money there excepting a roll of nickels. ‘the money was gone. 
| 


You recall that this dsfendant, in mormal course of! business, wes 
to have relieved Mr. Seale at 6 or 7 o'clock on “he change of; enift. This 
defendant did not appear. Mr. Seale tcla you chat he had ao record that he 
woulda't appear, thet he did expect this defendant to appear the following 
morning - | 
You recall also thst there was a third wisness for |the Government, 
Tevessive Culpepper, cctually the fourth witness in order. H¢ testified that 
he sav this defendan* some :nonths later. and that this derendars told hin 
that on the night, or the early morning cf February i5th of unis year, that 
thie aeferdant had left the District of Columbie and had gone to (277) 
California. | 

You will alse recall that Detective Culpepper toud vou that at the 
precinct, or the jail, he questioned this defendant as to the amount of money 
that vas in the safe, and that the defendant did say that there was some 
nine hmmdred or a thousand dollars in the safe, 

You will recall also that Detective Culpepper said, "Mr. Wightmen 


is very interested to know about the disposition of those checks, that if 
thoce checks are still available he would like to have them." 
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Ané this defendant did say: "Those checks cannot be found," (177) 
er words to that effect, Your recollection as to Detective Culpepper's 
testimony will prevail, 

Now,ledies and gentlemen, there is the chronological aspect, except 
for one feature, and that feature is the testimony of Gerald Hust who worked 
at the service station and worked there last December, 1955, and at that 
time the defendant was also an employee of Mr. Wightman. Gerald Hurst and 
tais defendant became friendly, and on one occasion, about the middle of 
December, 1955, they went out on ea social evening together, and during that 
social evening you will recall that this witness Hurst did say that the 
defendant said: 

"Listen, let's get the proceeds of the service station." 

The defendant said: (178) 

"I will have to take that money to the bank on such-and-such a 

date, and instead of going to the bank, instead of going to the bank 

I will stop at a designated spot and meet you there with my car and leave." 

Ladies and gentlemen of the jury, I submit to you that the net result 
of all this is this, that the iefendant did drive off that night, and returned 
in a taxicab and went into Mr. Wightman's office, and instead of changing his 
clothes as he was going to do, he came out with substantially the same clothing 
on that he had on when he went in there, and in addition to that he had a 
pair of coveralis rolled under his arm. That, I sudmit, is the time when the 
proceeds of this business, some nine hundred dollars, were taken. I submit 
to you, ladies and gentlemen, they were taken by this defendant, and that 
thereafter he did leave the District of Columbia, and went to California with 
this money. 

Mr. Wightman, yoc will recall, told you that during the previous 
week this defendant had drawn only $77. Seventy-seven dollars won't take 
you to California. 

Ladies and gentlemen, I submit the proceeds of this business were 
taken by this defendant and part of those proceeds used by this defendant to 
go to California that same morning, because he couldn't be found. (179) 

Accordingly, ladies and gentlemen, I submit your verdict should be 
guilty on either Count 1 or Count 2 as His Honor will instruct you on the 
factual situation involved. 

Thank you. 


ARGUMENT TO THE JURY ON BEHALF OF THE DEFENDANT, (179) 
MR. COLBY: Ladies and gentlemen of the jury, the evidence presented by 
the Government has to be inspected very closely. I would like to start by 
the evidence given by Mr. Seale, and I can very much stick to the order in 
wnich the evidence was presented to you, | 
Mr, Seale testified that the door was kept locked at lal times, not 
only the door to the room where the safe was kept locked. but thas the door 
cf the safe was kept locked et all times, and on cross examination he said, 
"And IT had the key," because I asked him that question specificaliy. There 
is no showing that the key wes ever given to the defendent to get into that 
room, which leads us to the conclusion that the door was open, | and if the 
door was open in that respect the door of the sate could nave been open in 
the same respect. In other words, there ie a diecrepancy with respect to 
Mr. Seale's testimony as to the door of the sefe, and the door to the back 
room where Mr, Seale had testified, withcut hesitation, tnat it was 12:15 in 
the morning and, just to allay any doubt about the time, tretiraed (180) 
shortly thereafter." To me he said it was 12:15 or shortiy thereafter, or 
shortiy before - | 
The prosecution asked him what time Mr. Comer left the station. 
Mr. Comer worked on the came shirt, and he said, "shortly thereafter," 


Mr. Belcher said, "What do you mean by shortly thereafter? 





And he said, "Within 30 minutes." 


What does that add up to? That makes it 12, a quarter of 12 or a 


quarter after, if that is shortly thereafter. And remember, he was specific 
as to the time. Look at that in relation to what the Montgomery County 
Detective said, and what Miss Joan Cahill said, assuming that) a girl friend 
might be prone to shade her testimony a little dit, certainly the Montgomery 
County detective wouldn't, He had no reason to. He has a record, a tape 
recording which shows that the defendant was in his custody, and he has two 
readings at times reflected on that tape, which are really a record of what 


happened, and the times reflected on that tape were 11:30 and 1:11. 
Under cross examination he was asked: | 
"What were those times? Was that the time you had him?" 
"Oh, no. We had him before; we had him as he came down 
Georgia Avenue." 
Mr. Belcher said, "1:11, is that the last time?" 


"Oh, no, we had him after that, we released him on the District Line 
at approximately 1:20, somewhere in that neighborhood." 
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That means that the defendant wasn't where the prosecution (181) 
said he was, and there is no better defense for a crime. 

Now, the prosecution has brought in Mr. Hurst who was to have shown 
you a preconceived plan, and on cross examination of Mr. Hurst we discussed 
how many jobs he had had, and I counted somewhere in the neighborhood of six 
and I lost track, I am sorry to say, but he worked three weeks here, and a 
month end a half here, and somewhere else here, and then he said he had had 
many jobs in the jurisdiction from which he came, and he is only 19, and he 
had so many jobs he can't remember them all, at least he can't tell you all 
of them. 

The Government would have you believe that ia the three weeks he 
worked for Mr. Wightman, somewhere in the second week, with no advantage of 
previows social contact, that he and the defendant over a beer, or perhaps 
two, discussed a fake robbery, or holdup, or whatever you want to call it, a 
driveacy- And then, assuming that he told the truth, he told you from the 
stand it was said in such a manner that he laughed, that it was pre- (182) 
posterous, ridiculovs. That is the only interpretation I could make of it. 

Then we discovered that the prosecution was going to show that the 
man had insufficient funds to get to the jurisdiction that he never proved 
he got to. Detective Culpepper was only told by someone, and perhaps in the 
same jocular manner that you might use if you eat down and said, "I went to 
so-and-so." He was told that he went to California, and the Government has 
made a big point of saying that he went to California without proving it, I 
might add, other than wnat someone told the detective. Then he told you that 
he was going to show you that he didn't have sufficient funds to get there. 

Now, he developed on cross examination that the defendant was in 
the habit of working 60 or 70 hours every week, and had received $77, and the 
previous week $100, at least one week $77, and this would certainly get you 
to California if you went by bus, and certainly with all that money he could 
have gone by a better means of transportation if he wanted to. The Government's 
case has fallen short in that respect, 

Then you have the so-called admission, or what have you, testified 
to by Detective Culpepper, and then Detective Culpepper told you at the very 
end of his testimony, mind you, "None of this is verbatim. I am just giving 
you my recollection on this point." The net effect was that the de- (183) 
fendant didn't want to say anything, that he didn't take anything, and when 


he was asked how mich money there wes in the safe he readily told him that 
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there should have x about a thousand dollars in . and money, (183) 

because that was the truth, but so far as he was concerned he said he wasn't 

guilty, and he didn't want to discuss that phase of it because he didn't 

have to. I am sure Detective Culpepper must have told him he didn't have to, 
So he had the money to get out of the jurisdiction, and he went. 

There is no way of showing that he ever went into that room where the safe 

was at all. First of all, he couldn't have been there, Secondly, if he was 

there, there was no way to get in because Mr- Seale didn't part with the ley, 

or at least there was no showing of it, and the doors were locked at all times. 
Then I might add two other things. Mr. Seale testified he left 

the employment of Mr. Wightman shortly thereafter, a month or 80, and he said 

it was over an argument which did not conzern this matter. That is something 


for you to weigh. 


The other witness, Mr. Hurst, only worked there three weeks, and he 


was drifting, His testimony is incredible. | 

I submit to you that the testimony Detective Athey and iss Joan 
Cahill conclusively proves that the defendant wasn't there. He couldn't (184) 
have been there at the time they they said he was. ! 

There is one other thing in there as read to you before » the in- 
dictment charges he stole something like $920 in money, thst is what the 
indictment says. There is no testimony here which has been brought to you on 
the subject. Who can say that there was $920 in money? There is nobody who 
can say exactly what money was in there, and how much was in checks. Nobody 
imows, and that.is very important because if nobody can prove! that he took 


$920 in money, they have no case at all there. et 
Then Mr. Seale testified that he remembered that there was a lot of 

money in there, so much money that it made the strong box bulge, and he 
remembered that when he put the envelope in there it was right in front of him, 
He could remember everything else concerning it, but he couldn't remember 
whether the bulge was there when he took the money out. | 

. Something is radically wrong with the prosecution's case. They 
can't prove the money, or that the door was locked, and how he got in. The 
real bad part of the Government's case is that they say he was somewhere 
when he was definitely in the hands of the Montgomery County Police. 


THE COURT: Mr. Belcher. 








CLOSING ARGUMENT TO THE JURY ON BEHALF OF THE UNITED STATES (185) 

MR. BELCHER: Ladies and gentlemen of the jury, I am certainly not going 
to stand up here and tell you we had a TV camera out there to take pictures 
to show you, and play it back for you and say, "Now you can watch it as it 
happened back in February 13th," because if we had had a camera there the - 
money would have been there the following morning. But we had no Secor! or 
anything else, but if we had there would be no crime, but all the corners 
were covered by something that could be given to you, I am sure you all 
realize that. 

Ladies and gentlemen, there is some question here as to time. Mr. 
Seaie is very definite that the defendant changed clothes end left the 
station at about 10:15 and returned, not just limited to the fact that he 
returned to the station, but he came back in a taxicab, and also tha% he 
wens beck into the back office of the stetion. He is definite with regard 
to those things. The details are there, That is the crucial espect, that he 
dia return to the station. and did go back into the office, 

Now.as to time, tue evidence shows that the witness Seale was alone, 
the only employee in the etation, he had a normal flow of ousiness there in 
the station this evening, Some>ody had to wake care of it and Seale was the 
oaly man who could who could do it, Ladies and geniiemen, the man was (186) 
working. He wasn't watching the clock waiting for 6 o'cleck in the morning 
to come around, Mv recoliection is that he said about 12:15, I tock it, 
ladies and gentlemen, <t the time, and I still do think he was making an 
avproximate estimation as best he could of the time, But tue crucial testi- 
mony is not time, but that the man came back seying he was going to change 

© clothes, but he didn't change his ciothes, he came cut with the same 
clothee on, and had coverails rolled up under his ava. Those are the crucicl 
things. 

As 2 man who is employed he had the combination +o the safe. Isn't 
it reasonable to suppose that he had either a key to that door separating 
that front office from the back office, that he either had a key in his 
posseasion or he knew where to get in. Certainly if the employer entrusts 
him with the combination of the safe and entrusts him to be in charge of his 
service station day after dsy, and entrusts him to colleci for thousends of 
galions of gasoline, it is certainly reasonable to suppoze that this employee 
ould have a ere Qe, 2ecess to a key, 
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But again the crucial thing is, that Seale says he did come (186) 
back and go into the back office, stay there for a few minutes and came out 
with the same clothes on and the bundle of clothes under his arm, 


Gerald Hurst has been described to you as a drifter because (187) 





he has worked at times in different places. I think your recollection would 
be the same as my own, namely, that at some of those places ne worked at 

the same place more than once. In other words, that a former employer thought 
enough of him to take him back to work for him some more. He is 19 years 

old, The fact that he moved from job-to-job indicates nothing! to me. It is 





the fact that he did work, If the years prior to the age 19 means something 
to you, and I am sure it does to you ladies and gentiemen, I babmiit with 
your background you can gauge the truthfulness of what happenbd when these 
two boys went out together, this defendant and Gerald Hurst, about the 15th 
of December and this defendant did say, "Listen, let's stag af fake robbery 
and leave town." | 
Gerald Hurst, who works, says, "No, I will have no bert of it." 
I submit as to Gerald Hurst, having seen his background, you can gauge his 
truthfulness on the 15th of December, and that it has the indicia of truth. 
He isn't a drifter. He is a working boy. | 


Now, it has been suggested that the statement made by this defendant 
| 
in the District of Columbia Jail to the detective, that his statement about 





having gone to California was made in a jocular manner, Ladies and gentlemen, 

this defendany's statement made in the presence of police officers in the 

District of Columbia Jail, they don't joke, and if you are not guilty you 

say 80, you scream it out, You don't play hodge-podge with ttem, you (188) 

tell them you are not guilty, and you tell them quite clearly. You don't 

say, "Those checks can't be found." You don't make statements like that, 

ladies and gentlemen, not in the District of Columbia Jail with two police 

officers present, knowing that they are there on the charge of taking money, 
Now, ladies and gentlemen of the jury, about the time again. The 

officers, the Maryland State Police were here and told you that the records 

show about 12:30 to 1:11. He questioned him about episodes in that time and 

he would say, "We did so-and-so." ! 
I asked him, “Were you there?" "No, I wasn't there)" 
At another point I asked him, "Were you there?" "No, I wasn't there, 


somebody else did this directing." 














Ladies and gentlemen of the jury, I submit to you thet the only (183) 
thing this officer has furnished you with is with regard to the period of 
time, if we accept his records, 12:35 to 1:11. As I said before, that testi- 
mony maces no difference, it was only some 40 minutes, not that long, 30 
minutes involved here. I am sure you have all tried to think back as to time, 
whet time did certain things happen, You have done it while you were trying 
to work, just ag Seale wes working, and you know that the question of fi-ing 
time makes no difference, It is easy to skip that time element if one (189) 
would go in and out of the gas station pumping gas, I am sure your recollection 
is sufficient on that, but he did tell you that the defendant did return 
certainly before 12:30 because this defendant, you will recall, wien released 
by the Montgomery County authorities was released at the District of Columbia 
line on Georgia Avenue.. 
Now, with respect to the time of the testimony of the defense witness, 
Miss Joan Cahill, I concede the fact that the defendant went out there but I 
do not concede that the element of time helps a bit. He wus a boy friend. 
That is all that testimony that she knew the time, except that she looked at 
the clock as she went out and it was 12:30- It was sometime after that that 
is the crucial time, Something after 12, she said. What it was I don't know, 
Ladies and gentlemen, I submit we have the answer, not a TV camera; 
that the defendant did have designs on that money of Marshall Wightman with 
certainiy of movement, a Neaterae aan almost. We have shown you that he did 
come back and. he did leave; that the money was secure until then and we have 
shown you. ladies and gentlemen that the sun did not rise in the District of 
Columbia on this defendant, By his own words he went to California. 
. Ladies and gentlemen, this being true, after we have shown you as 
to the money, and I Jeave that to your own discretion. You heard Mr, (190) 
Wightman say: | eee 
"When an employee of mine takes checks he is responsible for the 
checks." ee eee ee 
I em sure. you can. realize how many checks would be taken under. 
those circumstances. That cash was avay in excess of a hundred dollars. Mr. 
Seale's testimony was he saw several twenties, several tens, several fives — 
and many ones, and he didn't lnow how much more, "but I did see. several bills 
of those denominations." ree Se sri adeiay Seer he 
The only question, as I see it, for you to decide is: Was he in the 
suploynent of his euployer when he cane hack to thet gervice station, having 
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once left, or was he on his own business? If he was in the business of (190) 
his employer, it wovld be Count 1, the embezzlement » and if not, it was 
ix! Count 2, simply grand larceny by theft, 
> THE COURT: Ladies and gentlemen, before I charge the jury who will sit 
on the case, I am going to discharge the two alternates, The emergency for 
which you were selected did not come to pass and, I will now ask you to 
leave the jury box. 
MR. COLBY: May we approach the bench, Your Honor? 
THE COURT: Yes, indeed. 
, (At the bench:) 
MR- COLBY: I did not interrupt Mr. Belcher during his argument » but 
there is one thing I think that ie definitely reflected in the| (192) 
os evidence; that the only time it can be said he wasn't there ves when the 
defendant stopped his car shortly after midnight on Georgia Avene. 
The only other thing was that, as indicated to the Bees that 
= Detective Athey wasn't there after, right after 1:11, and he was the only one 
to sey that. 
THE COURT: The Court rules it is a question of fact and leave it to the 
jury; and overrule the objection. 
MR. COLBY: The indictment says $920 in money. The indictment is very 
specific, and for that reason I would like an instruction ae to petty larceny, 
THE COURT: An instruction ag to petty larceny? 
MR. COLBY: If the:y find that it was under $100 and that there was not 
more than $100 that he actually took in money, then they have! to bring back 
a verdict of petty larceny. 
THE COURT: Any objection to that? 
MR, BELCHER: No, You» Honor: 
THE COURT: Anything else? 
MR, COLBY: No, sir. | 
THE COURT: Let me ask you, while you are at the bench. The defendant 
did not assume the stand and some counsel feel that if I mention that he 
did not take the stand emphasizes it. What is your preference » that I give the 
instruction or don't give it? | 
MR. COLBY: Iam always averse on that myself, and nothing has been (192) 
said about it so far, I think you should let it slide. | 
THE COURT: Now, Mr. Belcher, since I have listened to your argument, I 
feel the point you made about returning, when he was no Longer employed, 











about going into the room would indicate that he took the property, (192) 
if he did in fact take it, would be taken by trespass. What do you think 

avout instructing them on both? It would be simpler for the jury if the issue 
was sharper, 

MR, COLBY: Of course, on that I would be somewhat surprise, now that my 
argument is cver, 

MR. BELCHER: The Government will still elect under Count 2. 

THE COURT: You think probably your judgment is, because there had been a 
cessation of work, anc the teking over of this money and it was then in a 
place provided by the employer, so if it was taken it was taking by trespass, 
and I shall instruct them that it was trespass, 

MR, BELCHER: Very well. The Government feeis that it is entitled to the 
usval instruction on fiight. 

MR. COLBY: I would like to make an objection to that on this basis, that 
the Government has had this case for eight months. They could have brought 
in evidence that he went to Californie. Undcr the Shopbcook Rule they could 
have brought in evidence. (193) 

THE COURT: What I shall do is to give the usual iastruction that evidence 
of flight is evidence of guilt, and that there is a sharp issne whether he 
was in California, or not, and that they will resolve thet. Is that satis- 
factory? 

MR. COLBY: Yes, sir. 

MR. BELCHER: Thank you. 

{At the bench:) 

CHARGE ™U THE JURY = 
“HE COURT (Kirkland, J.): Ladies and qentteuler of the jury, the Cour: 

will divide its charge into three portions. I will charge you first on the 
general criminal instructions which apply in this case, and also instruct 
you as to the possible verdicts you may return. 

In this particular case there were two counts in the indic*<ment.. 
The firet count charges the offense of embezzlement, and the second charges 
the offenre of larceny, grand larceny. 

‘At a bench conference the District Attorney has made an election to 
go to you on the Second Count only, which charges the offense of grand larceny. 
That is a technical difference, but it may be somewhat more simple in present- 


ing. 
The Court instructs you that the second count of this indict- (194) 


nent reads as follows: 
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"The Grand Jury charges that on or about February 13, 1956, (194) 
within the District of Columbia, Willard G. Tribby stole ‘the property 
of Marshall M, Wightman consisting of $920 in money." | 
The indictment to which the Court has referred is aiteconed accusa= 
tion of crime against the defendant. The allegations therein are in no sense 


evidence or proof against the defendant. They merely form the charge, the 


specific charge, to guide the Court and the jury and to the parties concerned.. 
The presumption of law in the first instance presumes the defendant to be 
not guilty of the o*fease of grand larcezy with which he stands charged, The 
presumption of innocence meens that it is a presumption of Law vhat the 
defendant did not commit the offense of grand larceny, and this presumption 
3l.ould continue and prevail in the minds of the jury in 3uch a8 way a3 to 
cause you to find the defendant not guilty ualess from all the evidence in 
the case you are convinced beyond a reasonable dcubt that the defendant did 
commit the offense of grend larceny. 

The burden of prcof is on the prosecution to estadlisn the guilt 
of the accused beyoad a reasonable dcubt, and that burden continues from the 
vegiuning to the end of the trial and applies to every elerent necessary to 
constitute the crime. A reasonazle doubt means such a doubt as will (195) 
leave the juror's mind, after a candid and impartial inveetigation of all 
the evidence, so undecided that he is uneble to say that he has an abiding 
conviction of the defendant's guilt, or such e douot as in she graver and 
more importan’ transactions of life as would cauge a reasonable man to 

| 


hesitate and pause, If the evidence fails to come up to this; standard it is 


such as to warrant such a doubt, If you have such a reasonable doubt the 





law cays the defendant shill have the benefit therecf, and in such case the 
verdict should be not guilty. The words "reasonebl« doubt" aa, be given 
their usual and ordinary meaning. 1 doubt mist not be trivial, or whimsical, 
or based on the ground of conjecture, It must be one that arises out of the 
evidence, or from a lack of evidence and mst be one that appears te you to 
be reasonable in the case. If you can reconcile the evidence with any 
reasonable hypothesis of the existence of the innocence of the defendant, 
you should do so and in that case your verdict would be not) guilty. 

You, as the jurors, are the®sole judges of the credibility of the 
witnesses who have appeared before you, and you should ecco’ to the in- 
dividual witnesses and the testimony given by them that degree of credit end 
effect which in your judgment you think they ought to have, taking into 
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consideration, insofar as you are able so to do from the manner and (195-196) 
appearance of the witness upon the stand whether the testimony be frankly 


end honestly given, the apparent intelligence or lack of intelligence of the 





witness, his opportunity and ability to observe the facts that transpired 
within his presence, and his capacity to remember what, at prior times, he 
has observed, and his ability to express accurately and to commmicate to 
you, through the medium of words, that which passed within his observation; 
also what, if any, interest a witness has in the outcome of the case, whether 
on that account he has colored in any way the facts related in his testimony 
and again whether there be manifested by any particular witness any bias, or 
feeling for or against, and if so, whether that colored his testimony one 
way or the other. If you believe that any witness has knowingly and wilfully 
testified falsely ac to any fact,or facts, materiul to the issue on trial, you may 
reject all or eny part of the testimony of such witness. That rule of law, 
however, does not prevent you from giving weight to such parts of the 
testimony of such a witne3s as you may find to be trustworthy and reliable, 
Thus you may find parts of the testimony to be supported and corroborated by 
other evidence in the case which you may believe to be true, and this even 
though you may find other parts of such testimony to be untrue. Where a 
witness has a direct, personal interest in the result of the case the tempta~ 
tion is strong to color, pervert or withhold the facts. The deep (197) 
personal interest which a witness may have in the result of the case should 
be considered by the jury in weighing the evidence ard in determining how 
far, or to what extent, if at all it is worthy of credit. 
‘n instruction has been reauested which the Court will now give: 
/ SS You are instructed that evidence of flight is evidence of guilt. 
re On the other hand, as hes been pointed out by the testimony, there 
is an issue raised ae to whether the defendant did, in fact, leave the 
District of Columbia on the occasion mentioned in the indictment or whether 
» he was in California, or not. On that there is a sharp issue, and accordingly 
is an issue of fact for you to determine. 
Now, the second count on which the Government goes to you with this 
o particular case charges the offense of grand larceny, The offense has been 
defined by the Congress of the United States in these words: 
"Whoever shall feloniously take and carry away anything of value 
of the amount or value of $100 or upward, ineluding things savoring of 


the realty, shall be guilty of the offense of grand larceny." 





@ | @ | 
To put it another way by definition, grand larceny consists of (197) 


the unlawful. taking and carrying away of the personal property of (198) 
another, and as an aside money vould be personal property, Taking 


iv ‘x trespess, which means to take it feloniousiy and withou' ner= 
mission, and contimzing to take with the intention to permenently deprive 
the owner of possession of such property; or, to put it another way, larceny 
is the fraudulant and felonious taking and carrying away of the, personal 
goods of another without the owner's consent or knowledge with the intent to 
permanently appropriate such property to the taker's use, and to permanently 
deprive the owner of the possession of such property. 3 | 
You ladies and gentlemen are the sole judges of the facts in the case. 
As the Court would gather, the theory of the Government's case is that an 
employee would work during part of the day and would receive money; and that 
money, whether he received it or the other agent who came in and worked on 
the night shift and put it in a safe, and that thereafter when) he was not 
employed he had come back to the neighborhood of the safe had unlawfully 





taken the sum of $920, | 
On the other hand, the defense is that he did not take it, and 
thet at the time alleged he was elsewhere, and has given you evidence con- 
cerning it, so therefore there is an issue of fact for you to reeolve. 
Now, in this particular case there ere only two verdicts that you 
can return, either a verdict of guilty or a verdict of not guilty. It (199) 
so happens that the offense of larceny in the District of Columbia » for the 
purpose of punishment, is divided between grand and petty larceny, at the 
figure of $100. Property taken that is of the value of $100 or more, that 
is the subject of grand larceny. If property is taken but its!value is less 
than $100, if the value runs from a penny up to $99,99, that is petty larceny, 
and it is an issue of fact for you as to how much money was taken in the 
state of the record in the case, Accordingly, if you are convinced, and con- 
vinced beyond a reasonable doubt, that the defendant at the bar did unlawfully 
take and carry away money which belonged to the complaining witness, Mr. 
Marshall W. Wightman, and that money was of the value of $100 or more, then 
you would be entitled to return a verdict of guilty of grand larceny. If you 
are convinced beyond a reasonable doubt that the money was taken from the 
property of Marshall W. Wightman but it was less than $100 it would be within 


your province, as finders of the facts, to return a verdict of guilty of 


petty larceny. 











Accordingly then you shall return a verdict either of guilty (199) 
as indicted, meaning thereby that you find the defendant guilty of grand 
larceny, or guilty of petty larceny, meaning thereby that you find him 
guilty of taking the property, but find the value of the property was less 
than $100, or that you shall return a verdict of not guilty. 

Before you retire will counsel approach the bench? (200) 

(At the bench:) 

THE COURT: Are there any specific instructions, amendments or omissions 
that either side desire the Court to act upon before the jury retires? 

MR. BELCHER: The Government has none. 

MR, COLBY: It was my impression that the instruction on petty larceny 
should include something in the nature of, that if you are not convinced 
beyond a reasonable doubt that it is more than $100 in money. What I am 
getting at, then they should being about a verdict cf petty larceny; in 
other words, if they have a doubt as to the amount of money, and cannot 
determine it to be more than $100, they should bring back a verdict of 
petty larceny, 

THE COURT: All right, I will give that. Anything else? 

MR, COLBY: No, sir. 

{At the table:) 

THE COURT: Ladies and gentlemen, in the Court's charge on the difference 
by virtue of the difference of monetery value or money value, between grand 
larceny and potty larceny, I have been requested, and am adhering to the 
requeet, and I am changing, that if you find from the evidence, and you are 
not convinced beyond a reasonable doubt that money, cash money, of the value 
or more than $700 was taken, but you are ccnvinced beyond a reasonable (201) 
doubt of the guilt of the accused, but have a doub’ based upon reason, or 
lack of evidence, that the value of it was less than $100, then it would be 
your duty to return a verdict of petty iarceny. 

| If you are convinced beyond a reasonable doubt that the defendant 
is guilty and that the sum taken was of a value of more than $100 then it 
would be your duty to return a verdict of guilty of grand larceny, or 
guilty as indicted. 

Is there anything further? 

MR. COLBY: No, Your Honor. 

MR. BELCHER: No, sir. 

THE COURT: You may now retire and consider your verdict. 
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(Thereupon at 11:10 o'clock acm. the jury retired to consider (202) 
of its verdict.) | 


| 
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x (Thereupon, at 12 o'clock noon, the jury notified the Depcty 





Marshal and the Deputy Marshal informed the Court that the jury was ready 
with its verdict.) 

(Thereupon, the Court having resumed the bench, coungel for the 
Government and counsel for the defendant and the defendant being present, 
the jury was returned into the courtroom and the following occurred: ) 





THE DEPUTY CLERK: Mr, Foreman, has the jury agreed on a verdict as to 
Count 2 charging grand larceny? 
| THE FOREMAN: It has. | 

» THE DEPUTY CLERK: What say you as to the defendant Willard G. Tribby? (202) 
THS FOREMAN: Guilty, | 

THE DEPUTY CLERK: Members of the jury, your foreman says you find the 
¥ defendant, Willard G. Tribby, guilty as to the second count, grand larceny, 
and that is your verdict, so say you each end all? | 
(The jury indicated in the effirmative.) ! 

. THE COURT: You will be excused until 1:30, I believe we have another 
case to dispose of, 


THE DEPUTY CLERK: The jurors will return at 1:30, the other jurors as well. 
P THE COURT: Very well, you may be excused until 1:30, | 


(Thereupon the instant hearing was concluded. ) 
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FILED! IN OPEN COURT 
Holding a Criminal Term | 
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m HARRY M, HULL, Clerk 
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* The United States of America : Criminal No. 390-56 
z =“ : Grand Jury No. 13—56 
_ + : Embezzlement 
Willard G,. Tribby : Grand ans eny 
° : (22 D.0.C. 1202, 2201) 


The Grand Jury charges: | 
On or about February 13, 1956, within the District of Columbia, Willard 
G. Tribby wrongfully converted to his own use and fraudulently took and secreted 
with intent to convert to his own use $920.00 in money, the money and property 
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of Marshall M. wig, which money and property nABrone into the (203) 
possession and under the care of Willard G. Tribby by virtue of his employ- 
ment as agent, clerk and servant of Marshall M. Wightman. 
SECOND COUNT: 

On or about February 13, 1956, within the District of Columbia, Willard 
G. Tribby stole the property of Marshall M. Wightman consisting of $920.00 


in money. 
/s/ Oliver Gasch 
. we gs Attorney of the United States in 
8/ rhillip J. Keller and for the District of Columbia 
Foreman. 
UNITED STATES DISTRICT COURT FILED (206) 
FOR THE DISTRICT OF COLUMBIA gyn 5 1956 
UNTLED STATES HARRY M. HULL, Clerk 
Criminal No. 390-56 


WILLARD G. TRIBBY Charge EMBEZZ: GRAND LARCENY 


Defendant 
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On this 5th day of June, 1956, came the attorney of the United States; 
the defendant in proper person and by his attorney Robert S,. Colhy, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal 
Court No. 4, being called, are sworn upon their voir dire; end thereupon 
comes a jury of good and Jawful persons of the District of Columbia, to-wit: 


1, Asa C. Briscoe 7. Benjamin F, Evans 
2. Liston G. Bradhurst 8. Laertes Gillis 

3. Donald F. Forbes 9, Earl F, Hazell 

4. Micheel F. Glynn 10. Hazel K. Johnson 
5. Raymond W. Grayson 11. Oral T. Ketcham 
6. Herbert H. Grover 12. Joseph Leeming 


who ave sworn to well and truly try the issue joined herein; whereupon; after 
hearing further of the evidence, the government abandons Count One and the ease 
proceeds as to Count Two only. Thereupon, after instructions by the Court, 


the jury retires to consider their verdict. 

The jury returns into Court and upon their oath says that the defendant 
is guilty of Grand Larceny as charged in Count Two of the indictment. The case 
is referred to the Probation Officer of the Court and the defendant is remanded 


to the District of Columbia Jail. 
By direction of 





Presents Edward A. Tamm 

United States Attorney Presiding Judge 

By_/s/ Carl Belcher Criminal Court No. 4 
Assistant United States Attorney HARRY M. HULL, Clerk 

T. Doran : By -/s/ Richard A.~-Not readable 
Official Reporter Deputy Clerk 
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UNITED STATES DISTRICT COURT FILED (213) 
FOR THE DISTRICT OF COLUMBIA SEP 20 1956 


HARRY M, 


V8. 


Criminal No, 390-56 | 


HULL 5 Clerk 


Willard G. Tribby Charge Embezzlement;'G. Larceny 


Defendant 


On this 20th day of September, 1956, came the parties aforesaid in manner 


es aforesaid and the same jury as aforesaid in this cause, the hearing of 


which was respited yesterday; whereupon after hearing further 


jof the evidence. 


arguments of counsel and instructions of the Court, the jury retires to 


consider their verdict; and thereupon the said jury returns into open court 


and upon their oath say that they find the defendant guilty as charged on 


count two, the Government having elected to proceed on count two only. 


The case is referred to the Probation Officer of the Court and the 


defendant is remended to the District of Columbia Jail. 


By direction of 
Present: 
JAMES R. KIRKLAND 


United States Attorney a eee So ee as 


By Carl Belcher Presiding Judge 


Assistant United States Attorney 


R. Minier HARRY M. HULL, Clerk 


Criminal Court No, 2) 
a 


Official Reporter By /e/ Wm. Collins Jr. | 


Deputy Clerk 


Ju nt and Commitment ‘Rev. 7-52 Cr Form No. 25 (214) 


UNITED STATES DISTRICT COURT 


FILED 





For The 
DISTRICT OF COLUMBIA 


United States of America 
V> 


WILLARD G, TRIBBY 


OCT 15 1956 
HARRY M. HULL, Clerk 


On this 12th day of October, 1956 came the attorney for the government 


end the defendant appeared in person and? by counsel, Robert T. S. Colby, 


Esquire 


It Is Adjudged that the defendant has been convicted upon his plea of” 


not guilty and a verdict of guilty of the offense of 
Grand Larceny 
as charged? in count two. 
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and the court having asked the defendant whether he has anything to say (214) 


why judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of* 

One (1) Year to Five (5) Years, 

It Is Ordered that the Clerk deliver a certified copy of this judgment and 
commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 








/s/ James R- Kirkland > 
United States District Judge. 
Notice of Appeal, Criminal (23.6) 
UNITED STATES DISTRICT COORT PILED 
FOR THE DISTRICT OF COLUMBIA Oct 15 1956 
UNITED STATES OF AMERICA ) HARRY M. HULL, Clerk 
vs. ; Criminal 390-56 


WILLARD G. TRIBBY ) 
NOTICE OF APPEAL 
Name and address of appellant--WILLARD G, TRIBSY, D.C. Jail, Washington, D. C. 
Name and address of appellant's attorney--Robert T. S. Colby, Dupont Circle 
Building 
Offense--Grand Larceny - 


Concise statement of judgment or order, giving date, and any sentence-- 
October 12, 1956, One to Five years 


Name of institution where now confined, if not on bdail--D.C. Jail 
I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 


15 Oct 1956 ! /s/ William G. Tribby 
Date Apelient 


Robert S. Colby 
Attorney for Appellant. 


June 5--Government abandons Count one; CASE PROCEEDS AS TO COUNT TWO ONLY:. (224. 


VERDICT: Guilty on Count Two; Case is REFERRED to the Probation Officer of 
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STATEMENT OF CUESTION PRESENTED 


Should conviction of defendant for grand larceny under the 


Second Count of an indictment, be set aside and a new trial awarded 


because of (1) erroneous admission of evidence, (2) erroneous instruc- 


tion on flight, (3) failure of proof of corpus delicti, (.) under the 


Fifth Amendment, the cumulative effect of the foregoing points 


together with (a) strong proof of alibi, (bd) discrepancies in testimony 


of witnesses for the vrosecution, (c) in connection with 


lan embezzle- 


ment charge contained in the First Count of the indictment concurrently 


tried (1) violation of the rule against double jeopardy, 


(44) fatlure 


to advise defendant of ruling withdrawing First Count (embezzlement) 


until after defense argument to the jury had been concluded on both 


Counts? 
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IN THE 
UNITED STATES COURT OF AP?EALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WILLARD G. TRIBBY, 


Ve No. 13,577 
UNITED STATES OF AMERICA, 


Appellee. 
JURISDICTIONAL STATEMENT 


This is an appeal from conviction and sentence for grand 


larceny. The Court has jurisdiction under 28 U. S. C. 1291. 
STATEMENT OF THE FACTS 


Appellant, hereinafter called defendant, was indicted in two 
counts, the first of which was for the embezzlement of somewhat in 
excess of Nine Hundred Dollars ($900) in money, and the second count 
of which was for grand larceny of the same sum (JA 112, 113). An 


attorney was appointed to represent defendant (R 205). 
First Trial 


Trial on both counts of the indictment commenced on June 5, 
1956 (JA 1) and was finished on the same date (JA 113). In the open- 
ing statement Govermment' counsel charged that the defendant, just 
after midnight, early Monday morning February 13, 1956, took the money 
(JA 2); that the defendant about two-and-one-half hours after ten 
o'clock at night, when he had left the gasoline station from which 
Place the money was taken, returned (JA 2), thus fixing the time 
definitely as about 12:30 asm. Monday, February 13, 1956, as the time 
of the larceny, Nothing in the opening statement indicates that there 
was to be proffered by the Government any evidence of embezzlement. 

Goverzmment witness Soale testified that the defendant came 
back to the gasoline station (JA 6, 7) about midnight and went into 
the office where the defendant stayed about between fifteen and thirty 
minutes (JA 7, 8), where the money, which later turned up to be eee 
had been kept in a safe. Scale stated that in addition to the money in 


the safe in a strong box (JA 9), there was more money in an envelope 





(JA 8). On cross-examination, witness Seale stated that he could not 








say how much money was in the strong box (JA 12, 13) and that defend- 
ant had not returnei to the gasoline station before midnight on the 
evening in question (.JAA}. eee 

Witness Wightman, the owner of the gasoline station, testi- 
fied that when he cpened the safe in the late morning of February 13, 
1956, there was only two dollars in nickels in it (JA 16)5 that there 
shouli have been something over a thousani jiollars in it or two ‘days’ 
receipts, including checks, ani that the witness couldn't) tell how 
much in checks hai been in the safe, On cross-examination the witness 
testifie? that he couldn't say how mech had been in the form of money 
ana how much had been in the form of checks (JA 21); that the only 
other money that was in the safe was in an envelope in the bottom 
drawer (JA 21), thus not accounting for the additional money, next to 
the strong bex that witness Seale had testified had been fn an enve- 
lope (JA 9). | 

Detective Cox testified that he had talked to the defeniant 
at the District Jeil several months later and that the defeniant hai 
said that there was about one thousand dollars in money ani some 
checks (JA 2h). | f 
ede stipulated (JA 37, 38) that the witness Joan Cahili, 
if present, would testify that the defendant had been in an automobile 
accident in Maryland which cccurred shortly after midnight. 

Defeniant Tribby testifiet (JA 38) that he hai been in an 


automobile accident in Maryland about seven miles from the gasoline 





station from where the money had been vut in the safe, | 
Government counsel in @losing argument again charged that 
the money had been taken shortly after midnight in the Set morning, 
of February 13, 1956 (JA 0) and that the defendmt had “taken that 
money because he was in trouble in Maryland, he said," (JA 41), a 
statement not borne out by the record. Government counsel also argued 
(JA 42) that "the statement «f this defendant when he returned that he 
did take the money" indicated the defendant's cuilt, a statement which 
the defendant, according to the record, had not made at all. Govern- 
ment counsel further stated in closing argument (JA 2): “tmhis man 
says he did take it ani he offers a reasonable explanation why he took 


it...," another phrase of the evidence which apoears not to be borne 


cut by the recori, 
ateDic 








re © Foe 


Government counsel further argued (JA 42) that defendant had 


testified thet he was released by Montgomery County Police as a result 
of the accident betweon 12:15 and 12:30 asm. on February 13, 1956, 2nd 
reiterated: "The officer (Detective Cox) testified he said, 'I got a 

thousand dollars from the safe. I did it because I was in trouble in 

Meryland,'*™ which is not borne out by the record. 

Thereafter the Gourt inquired (3, }§) whether the Government 
“abandoned” the First Count of the indictment (embezzlement) to which 
Government counsel replied in the affirmative. The Court thereuvnon in 
its charge included an instruction to the jury (JA 6): "So you may 
disregard entirely the First Count of the indictment.” The Clerk's 
certificate dated June 5, 1956 (JA 113) indicates an “abandonment” of 
the embezzlement count by the Government. 

The jury returned a verdict of guilty but subseauently, on 
motion for new trial filed August 1, 1956 (R 207), the Court granted 
a new trial (R 210) presumably to permit the defendant to bring in 


witnesses to corroborate the defendant's alibi. 
Second Trial 


The second trial opened on September 19, 1956 and Government 
counsel opened by charging the defendant on both counts, embezzlement 
and grand larceny, despite the "abandonment" of the embezzlement 
charge which had occurred in the first trial (JA 55, 57), again charg- 
ing that the defendant returned to the gasoline station about 12:00 or 
12:15 in the early morning of February 13, 1956 during "the early 
morning hours of Monday" (JA 58). 

The witness Seale testified that he had looked in the safe 
in the office about eleven o'clock in the evening of February 12, 1956 
(JA 62) and had placed in the safe about ninety-seven dollars in an 
envelope (JA 62) constituting money that witness Seale had accurmlated 
during his own tour of duty at the gasoline station; that he got the 
ninety-seven dollars in money out of the envelope when he checked his 
shift off in the morning on Mr. Wightman's return (JA 62). Witness 
Seale also testified thnt the strong box in the safe at about eleven 
o*clock on Sunday evening, had been full (JA 63); that the defendant 


at returned to the gasoline station about 12:15 asm. Mondey (JA 65); 


that at eleven o'clock in the evening when the witness had seen the 


strong box in the safe, thore were five'ts, ton’ 


s end twenty's in money ti 








> | 


an. 


| 


bills in the strong box (JA 67); that defendant was not on duty betwem 
the hours of ten o'clock Sunday evening and six otclock Monday morn- 
ing (JA 65, 66, 68). On cross-examination the witness Seale testified 
that he had no idea how much money had been in the strong box (JA 69). 
Witness Wightman testified that he checked the safe about 
9:30 in the morning on Monday, February 13 (JA 73); that there should 
have bean about $1,009.00, constituting the proceeds of estas for 
the week, in the safe (JA 73). On cross-examination witnoss Wightman 
testified that he did not know how much was in cash or in checks 
(JA 76). | 
Thereafter the witness Hurst, for the prosecution (JA 80), 
was permitted over objection (JA 78, 80) to testify that|/in December, 
1955 the defendant had proposed to the witness Hurst, 2 fellow 
employee, that they take together, in some vague form, the bank deposit 
that would be made up for gasoline station proceeds, a proposal which 
was made some sixty days prior to the date on which the defendant was 
charged with having committed the crimes of embezzlement and grand 
larceny. 
Detective Culpepper stated that the defendant had informed 
Detective Culpepper several months after the date of the alleged crime, 
at the District Jail, upon interrogation by Detectives Culpepper and 
Cox, that there had been about nine hundred dollars in the safe (JA 8), 
A witness for the defendant, Officer Athey of the Montgomery 
County Police, testified that defendant was taken into custody shortly 
after midnight (JA 87) in connection with an automobile accident and 
had been held until about 1:20 asm. on February 13, 1956 (JA 87}, ana 
he reiterated the statement "concerning the defendant's whereabouts 
until about shortly after midnight" in Maryland (JA 88) on cross- 
exemination, The defendant had hit a tree (JA 90). 
For the defendant, the witness Joan Cahill testified thnt 
she had been with defendant from a quarter to twelve (JA 93) until 
defendant hit 2 tree (JA 93) and that nt the time of the! accident ana 
during which defendant had been with the witness "Shortly efter a 
quarter of 12 to 45 minutes before 1" (JA 93). 


| 
At the conclusion of the testimony counsel for defendant 


moved that the prosecution had been specific s&s to time and that the 


time was not supvorted because of Montgomery County Police records 





(JA 95) and that there was no evidence whatever of embezzlonent, to 
eM alike Osa SO nals eda a! 2 














which the Court replied (JA 95): "I think the evidence supoorts the 
charge." 

Defense counsel also moved for a reduction of the charge to 
"petty larceny because there is no showing as to what was taken. 

There is a question as to what portion was cash and what vortion was 
checks" (JA 96) to which the Court replied that there was eR pm ee 
clear stating that over a hundred dollars was taken." When defense 
ecunsel stated that the prosecution could not impeach its own witness 
the Court replied: "He can argue anything consistent with the 
evidence” (JA 96). 

Following argument cf counsel, the Court indicated that the 
Government had elected to vroceed on the Second Count (grand bk reeny) 
ang that the jury should not consider the embezzlement charge in the 
First Count (JA 107). Defense counsel indicated to the Court that 
counsel was “surprised” (JA 107) by the Court's action in taking away 
the embezzlement count from the jury's consideration "now that my 
argument is over,” thus indicating to the Court that counsel had felt 
the necessity of arguing defendant's innocence not only on the grand 
larceny charge but 2lso on the embezzlement charge, and that if the 
Court had ruled prior to closing arguments, counsel could have emohr- 
sizei the defendant's alibi to the grand larceny ane: thus making a 
strong argument. It is to be noted that the recor? is silent regarding 
the reason for defense cuunael's “sureige” at the Court's action. 

The Government's so-called election ®gainst proceeding on 
the embezzlement count is further corroborate? by the Clerk!S certifi- 
cate dated Seotember 20, 1956 (JA 11h). 

Moreover, the Court's charge during the second trial included 
“he instruction to the jury that "evidence of flight is evidence of 
guilt” (IA 109), 

After the jury verdict of guilty on the grand larceny nee: 


the defeniant was thereafter sentenced to a term of one to five years 


: (Judgment ana Commitment, JA 115) and a Notice of Appeal was thereafter 
. filed within time (JA 115), 


It is to be noted that the defendant did not testify on his 


wn 
own behalf during the second trial, unioubtedly because of his agite- 


tion and confusion on cross-examination during the first trial when he 


had 
erroneously stated that he had been released by the Maryland Police 
-5- Sine 









between 12:15 Qem-e and 12230 Sem. BxmkROcetrarw February 13, 1956 < 
(JA 35). | 


STATEMENT OF POINTS RELIED ON 


1. Evidence was erroneously admitted in the form of: 
testimony relating to a conversation, remote in time 
and constituting merely an attack upon the character 
and reputation of the defendant, matters not re issue, 
admissions or a confession cof defeniant absent proof 
of the whole of the corpus delicti by other or|ande— 
pendent moans. 
2, Instruction to jury erroneously charged that "evidence 
of flight is evidence of guilt." : | 3 
3. The corpus delicti of grand larceny, namely, the taking 
of more than $100.00, was not proved aliunde the aaimissions or ccn=- 
fession of defendant. iS 
4. The corpus delicti of grand larceny, nemets. the "taking 
and carrying away” as distinguished from conversion of property while 
in care or custody, was not proved at all, this being a |"Aisapoearance™ 
of money cases. 5 
5S. Defeniant in his trial was denied due vrocess of law, 
in violation of the Fifth Ameniment, as 2 result of the cumulative 
effect of erroneous admissicn of evidence, erroneous instruction on . 
flight, failure cf proof of corpus delicti, discrepancies in testi- 
mony of prosecution witnesses, strong proof of »libi, a violation of 
the rule against double jeopardy, and postponement of disposition of 
embezzlement charge by the Court until after defense argument to the 
jury had been concluded, | 


SUMMARY OF ARGUMENT 


¢ 


1. The testimony of witness Hurst, during the second trial, 
concerning the criminal proposal of the defendant (JA 80) that Hurst 
and the defendant take a gasoline station payroll in December of 1955, 
was erroneously admitted in evidence, That testimony relating to a 
conversation, remote in time from the date of the crime heroes con= 


stituted merely an attack upon the character and reputation of the 
defendant, which were not then in issue, 








2. The admissions or confession, whatever it may. beta 








of the conversation of the defendant with Detective Culpepver, were 
erroneously admitted in evidence to establish the amount of money in 
the safe at the time of the alleged crime, because without that testi- 
mony there was no evidence of the amount of money, as distinguishe1 
from checks, which had disappeared. Hence, there was a violation of 
the rule which prohibits introduction in evidence of admissions or 
confessions of a defeniant absont proof of the corpus delicti by other 
cr indcependent means. 

3. The Court's instruction to the jury erroneously charge? 
that "evidence of flight is evicence of guilt.” The woris of Holy 
Writ that "The wicked flee when no man pursueth, but the innocent are 
as bold as a lion™ Aoes nct embody a presumption of law. Hence the 
charge on this phase of the case did net take into account the 
extremely vague state of the record with respect to defeniant's acti- 
vities after the aliegei larceny and did nct properly qualify the 
legal effect which flight might have upon defendant's guilt or inno- 
CeNnCee 

h. The corpus delicti of grand larceny, namely, the taking 
of more than cne hun@rei dollars, to wit, somewhat in excess of nine 
hundred dollars in money, as charged in the indictment, was not proved 
a2liunde the admissions or confessions of the wefendant. Neither wit- 
ness Seale nor Wightman knew how much was in money or how much was in 
checks. 

5. The corpus delicti of grand larceny, namely, the "taking 
ana carrying away" as distinguished from conversion of property while 
in care or custody, was not proved at 211. It is to be borne in min2 
that the case at bar presents a “disappearance” of money ct tnegeae 
money alleged to have been in a safe at eleven o'clock in the evantie: 
but not in the safe at 9:30 on the following morning. me: the meney 
is not shown to have been taken and carried away by the defendant and 
if the Court is of the view that the evidence permits an inference that 
the defendant took the money and carried it away, then the evidence is 
completely silent (absent admissions) on how mich “money” the defendant 
obtained. However, the evidence is equally susceptible of the inference 
that whatever money wes in the safe was either taken and carried AWAY 
by someone else, since many people had the combination to the safe, cr 


that whatever money was in the safe was embezzled. 
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6. In defendant's second trial, there appears to have been 
denied him due process of law, in violation of the Fifth hananiente 
as a result of the cumulative effect of the erroneous admission of 
evidence, the erroneous instruction on flight, failure of proof of the 
corpus delicti, discrepancies in testimony of prosecution witnesses, : 
strong proof of alibi, a violation of the rule against double jeopary, 
and postponement of disposition of the embezzlement charge by the 
Court until after defense argument to the jury had been concludei, 
Discrepancies in testimony of prosecution witnesses, strong proof of 
alibi and other mtters referrei to in this vortion cf the Summary of 


Argument will be explained in detaii in the argument itself. 
ARGUMENT 


1. Erroneous admission of evidence. 

{a) In the seconi trial, it has been shown that witness 
Hurst testifieec to & propesal made to the witness by the defenzant 
during December, 1955, a time some sixty days prior to the date of 
the alleged crime. The proposal tended to show that the detentant hed 
a bad character or reputation and because of his disposition was likely 
to commit the crime charged. Consequently, the evidence improperly 
placed the reputaticn of the defendant in issue, and likewise reflected 


upon diefeniant's character, which hai net been put in issue, without 


teniing to preve the crime charged or connecting the defeniant with it 


In Crawford v. United States, 59 App. D. C. 356, 358, 1 F. 
22 979 (1930), the Court said: 


"This objection does nct go to the rule of law noone forbiis 
the aimission of evidence of prior crime agrinst a defordant, 
for the reason that no crime was committei,” | 


can «ie - 


"The error in the admission of this evidence consists in 
placing the reputation of the defeniant in issue onia 
matter not related to the commission of the crime of which 
the defendant was convicted. In a criminal trial, no one 


can place the reputation of a defeniant in issue but the 
Gefeniant himself." 


In Robinson v. U. S., 57 App. D. C. 143, 1hh, 18 F. 2a 185 
(1927), the Court said: 


"That fact simply reflected upon the defendant's character, 
which had not been put in issue. It did not tend to prove 
the crime charged, nor to connect the defendant with it if 
committed; nor did it have any possible connection with the 
charge of robbery, which was then on trial." 


4 


In Fairbenks v. U. S., 96 U. S. App. Dz GC. 345, 348, 226 PF, 
21 251 (1955), the Court saia: | 








~ O.= 








*..ein effect it put in issue the defendant's character when 
he hai not put it in issue," 


In a somewhat similar situation, Harper v. U. S. (No. 13157, 
Nev. 21, 1956), - U. S. App. D2 Cw. - » - Fo 24 - , the Court said: 
"Evidence tending to prove merely criminal disposition is 


excluded because of the likelihood that it would weigh too 
heavily with the jury.” 


% % & 
"Hna the performance of the treatment been in issue, the 
evizence of the sther abcrtions might have been more 
prejudicial than prebative."” 
Compare Adams ve Je S. (Ne. 13419, Dec. 6, 1956), - U. S. 
App. D. C,4,- F. 24 - 3 Tomlinson v. U. S., 68 App. D. C. 106, 93 F. 
24 652 (1937); Bracey v. Ue S., 79 U. S. Apo. D. C. 23, 142 F. 24 85 
(1944). Sce also Burge ve U. S., 26 App. De C. 52h (1906). 
Moreover, it is to be nected that the testimony of witness 
Hurst was not profferet Awitg the first trial anc no explanation of 
the Pailure to Jo sc was orferei, Hence the importance of the testi- 
meny te the defeniant is indicatei by the belief of the prosecution 
that seme kind of evidence was needed to bolster the case presented 
in the first trial, ani the introduction of that evidence rt the 
second trial, in the face of the strong procf of alibi presente by 
the iefense, prevents the statements of the witness Hurst from being 
ccnsideredi to be harmless errer when introducei: For this reason, if 
for no cther, the conviction of the iteofeniant shouid be set asivze and 
2 new trial awarde1. | 
{b) Admissions or confessions of ea defendant may not be 
intrcaucei in evidence absent proof of the corpus delicti by other or 
independent means, 
Forte v. U. S., 68'App. D. C. 111, 9 F. 24 236 (1937) 
Opper : Ue S-, 3480. S. 84, 99 L. Ed. 101, 108, 75 S. Ct. 
nae ee 348 U. S. 147, 99 L. Ed. 192, 200, 75 S. Ct 
TUCO ee 
Sanderson v. U. S.; 125 A. 2d 70, 72, 73 (De C. Mun. App. 1956). 
In the first trial, Detective Cox testified to an alleged admission by 
the defendant and in the second trial, Detective Culpepper testified 
to an alleged admission or confession x_QEOMMDeswherx of the defeniant, 
albeit that the testimony of the two detectives is not in all respects 
ecnsistent, Without the testimony of Detective Culpepper in the second 
trial (JA 84), wherein he stated that the defendmt informed him that 
abcut nine hundred dollers in money was in the safe, there would be no 


testimony whatever of the amount of money, as distinguished trom checks: 





that had disappeared. Hence, it is clear that the corpus delicti of 
the crime of grand larceny had not been proved at the time that the 
admission or confession of the defendant was introduced in evidence. 
2. Evidence of flight is not evidence of guilt. 
As has boen shown, the Court charged the jury in the seccnd 
trial that "ovidence of flight is evidence of guilt" (JA }109) an3 
that instruction appears to be erroneous. It was in no way qualified 
by reference tc whether the defeniant fled to avoid arrest, or that 
he had been accused of crime before the flight, or indeed that any 
flight at all cccurred. Obviously, until it is shown that a defend- 
ant is accused of the commission of a crime and until it|is clearly 
shown that he knew he was so accused, and thereafter clearly shown 
that he fled, a mere brief statement, such as was charged the jury in 
the case at ber, would aprser to de reversibdiec error. See Hickory Ve 
Ue S., 160 U. S. C8. OL, Bae 47h; 479 (1895); Jerkins|v. Common~ 
woplth of Virginia, 127 Va. 692, 111 S. BE. 101, 25 A. L.|R. 882 (1922)s 
Anno. 25 A. Le R. 886, et soq. 
It is deemed *nappropriate here to attenmzt with academic 
precision to determine how an instruction on flight should be phrased, 
or what kind of an instruction would have been aopropriate, or indeed, 
if on the record of the trial, any instruction 25 ell. was proper: 
Suffice it to say in this section of the argument that the 
more brief phrase of the Court's charge to the jury coulé not heip 
but confuse the jury and would result only in prejudicial error, if 
an instruction on flight were proper to have been included in the 
Ccurt*s charge, it should have been limited in some manner to che 
sufficiency cf the evidence to establish whether a crime had been 
committed at all, and if so whether the defendant knew of it, and 
whether he fled, if he did flee, to avoii arrest in connection with a 
crime with which he knew he was charged. 
3. Corpus delicti. 
(a) As has been shown, there was no proof of the amount of 


money, as distinguished from checks, that disappeared from the safe, 


absent the testimony of Detective Culpepoer in the aecone trial. 


Hense, it could not be said that more than one hundred dollars had bac. 


taken. Since the admission or confession was not properly introduced 


in evidence, 


the statements of the defendant therein ettrsbated to hin, 
=O 








must be ignored, leaving the case in the posture of having prosecuting 
witnesses testify that some money anc checks disappeared from the safe 
but that they 2id not kmow who took it or how much disappeared, 

(b) Moreover, it is plain that the "taking and carrying 
away" as distinguished from conversion of property, while in care or 
custody, was not proved at all. All that was proved is that "the 
money ani cheexs iisapvenrei.” It should be borne in mind that the 
defentant at no time even in the alleged conversations with Detective 


Culpepper, evor admitted having taken the money. On the contrary, 2r 





the first trial, he denied it from the witness stand, There is no 
more justification for hol¢cing that the evidence establishes the 
corpus delicti of grand larceny, tray there is justification for hold- 
ing that the evidence establishes the corpus delicti cf embezzlement. 
And certainly thers is uc eviterce whate7cr connecting defeatant with 
ths crime, if s. corpus delicti “aa been prevet at ail, 

In these circumstances, it his heen said, Borun v; U. S., 

8 ; 
él App. D. C. 4/56 Fe 2d 301 (1932): 
"We must, therefore, have resort to the evidence to tetermina 
if thers is substantial teatimeny to prove tance cfrenss charged 
-ee-lf there is not, we shouid not hesitate to say so." 
% % & 
"And since, as we think,’ Borum's testimony wis a mere nake- 
shift in his own ‘tefense, contradiictei by the physical facts 
as well as the evidence cf the only two Jisiutersstei wit- 
nesses, it becomes our 2uty to set asite the comriction as 
to Guy and award him a new trial,” 
lk. Defendant in his seconi trial was denied due 
process of law in violation of the Fifth Amendment. 

The cumulative effect of errcneous admission of ovidenre, 
erroneous instruction on flight and failure of proof of the corpus 
Selicti, without more, might well justify the Court in finding that 
‘efendant was denied constitutional rights in his second trial. 

However, when to the cumlative effect of the foregoing 


errors there is added the additional aspects of the case noted below, 


. it seems clear that the Court should vacate the conviction and award a 


new trial, 


(a) Discrepancies in testimony of prosecution witnesses. 
In the first trial, witness Seale (JA 8) testified that there was money 


in an envelope in addition to the money (JA 9) in the strong box in tao 
safe and that the money in the envelope was lying next to the strong ee 
bex (JA 8). Witness Wightman vostette: that the money in the envelove iw 








1956, and witness Seale testified to the return of the qd 


was in the bottom drawer of the safe and was not next to the strong 


box and moreover, that the money was still there (JA 21). On the 
second trial, witness Seale testified (JA 62) that there was ninety- 
seven jollars in the envelope and that (JA 62) he took the money out 
of the envelope to check the shift off on Monday morning when he was 
relieved. Witness Wightman (JA 16) in the first trial testified that 
there snould have dbven $1,009.00 for two days’ business, and on the 


secone trial (Ah 733 that $1,009.00 was the proceeds for the preceding 


weck. 
Or. the first tits] Detective Cox testified that he uskei : 
the defeniant (CA 24’, "...how much money that he took from the safu, 
how much was in the bundle?" and that defendant answered, "...about 
thousand dollars an2 some checks." At the second trial (JA 84) Detec- 
tive Culpepper (Detective Cox did not tescify at tre setona trz.al.) 
stated that the delsncaat wesoly informed the deteetive |trat abcut 
nine hendreé deliars was in the safe plus checks, it is to re noted 
inat Detective Culpepper did not testify in the first trial. The wo 
questions were adiressed to the defendans at the same time, accor iiag 
to the evidense in the first trial, in a maanev wnick 22 weil con- 
fuse the defeacant and to which an answer might te compictely mis- 
interpreted. It is submitted that testimony is susceptible on this 
paase of ths case to the interpretation that cotie took ‘the meney to 
which hs had access just as easily as the defer:danv, ov that Wigntmen 
took the money to which he had access just as easily as |the aefeniart. 
if it be said that Wightman was the owner of the money, it cannot be 
snid that some explanation would be impossibie to be given so indicate 
tome guilt on Wightman's part. Of course, the defendant does not 
-harge that Seale or Wightman converted the money, took it or. con- 


~caled it. Defendant merely argues that the evidence is susceptibie 





of the inforence that Seale or Wightman war involvei ent that Tareronce 
Js just as easy to indulge as is the inference that defendant is guilty. 


(b) Strong proof of alibi, 


It is difficult to construct a stronger alibi than was proved 


: : 
n the case at bar. A definite charge was made by the prosecution that 


the taking by the defendant occurred about midnight, 12: 
12:15 asm. 


Ql a.m. or 


"the early morning hours of Monday" (JA 58), February 13. 
>. 


renee ee Rasy 





pO 





gascline station at 12:15 a.m. (JA 65). 

Yet Officer Athey of the Montgomery County Police testified 
that he had the defendant in custody (JA 87) shortly after midnight 
February 13, 1956, to about 1:20 a.m. and fixed the time even more 
aefinitely on cross-examination (JA 88). In addition, Joan Cahill 
testified that the iefendant (JA 93) had been with her from a quarter 
te twelve and that he hit a tree "shortly after a quarter of id to 
LS minutes beture L" in Maryland at a place shcwn in the first trivu 
(JA 38) to have been at least seven miles from the place where the 
crime was alleged to have occurred. Hence the prosecution having 
fefinitely fixed the time at which the crime of grand larceny is 
alleged to have occurre’ can hardly quarrel with the exculpatory 
effect of the alibi so definitely proved by witnesses whose credqiot.. 

top wes not attacend aad in at lea* the se « 
complete? Beyond avtack. 

(so) Wiolation of the rul? eguizset iovblo Jeopa: ay. 

As has been shown, on the first trial (JA 46) the Sovernment 
"evsandcne2” the First Count cf the indictmert, charging  -mbezzlement 
ani the Court charged the jury (JA 48) that it shouis disregaw’ the 
First Count. Additionally, the Clerk's certificate (JA 113) formally 
records the abandonment of Count 1. 

Yet cn the second trial not only 1i7 the Gove~nmen® rrorzeea 
eSain on the charge of embezzlement but the Crurt in cotloquy with 
¢efense counsel, after the evidence was in (JA 95), stated that the 
Court thought the evidence supported the charge of embezzlement. 

Counsel is not apprised of the meinine of the term *cbandon-. 
ment” of the First Count in the first trial but assumes that ebanion- 
ment of the First Count amounts either to a nolle proseoui, Clawans v. 
> Rives, 70 App. D. C. 107, 104 F. 2d 240 (1939), or a mistrial, U.S. 
ve Whitlow, 110 F. Supp. 871 (D. C. D. C. 1953). In either case, 
abandonment of the embezzlement count on the first trial after the jucy 
had been impanele2 ani the evidence was in, whether it be considered a 
nolle prosequi or a mistrial, effectively barrei prosecution of the 


defeniant on that count for the second time, 


It might be said that the defendant may not here complein 


b 
ecause the jury was not permitted to pass on the defendant? 
innocence on the 


S guilt or 
First Count ani that defendant has not been prejudice? 


by a vio 
y lation of the double jeoparity rulo becm se he was not convicted 








a , 
That kind of argument seems to fly in the face of fact, because the 





disappearance of the money, if it did disappear, could be the result 





of embezzlement or larceny, or even burglary. Yet the Government was 
permitted tc bring in its evidence without limiting the claim of the 
Government, or the charge against the defendant, to one svecific kin’ 
of thing, namely, a return to the gasoline station shortly “ft2r 
twelve midnight ani a taking and carrying away of the money. anc ta4 
Government been forced to make a clear and defintte charge against 
"bp Aefeniant, ani not leave to inference that he might have taken the 
money before he left at ten or eleven o'clock that night, tue taok or 
the defense, from a practical standpoint, would have been consiterativ 
easier, There woul’ have been no confusion in the minds of the jury 
concerning exsctiy what the defendent wos charged with Going. 
(A) Postponement of rulirg on exnbezzlememt charge 


. until after defense argument to the jury had 
deen concluded, ROOT Me Yt a cas ay 


Tne foregoing statements ar2 even more cogent | in Tespect te 


iefense counsel's closing argument. At the time that crunsol fw tins 





d:feninant summed up to the jury, he was facod wien tas tas: of 
explaining not only an embezzlement but also a grani larceny, Since 
this was a disappearance of money case, iefense counsel! was not able 
to concentrate on the proof of alibi being a complete exoneration, 

r boeeause the defeniant at that point was still charge with emcee le- 
ment, in a trial for embezzlement being heli in violatibn o> the mis 
against double jeoparty. Acccriingly defense counsel informed the 
Ceurt (JA 107) that wunsel was "surprised" by the taking uway of the 
embezzlement count "now that my argument is over," 

Cf. Diggs ve. Welch, 80 U. S. App. D. C. 5, 148 FL 24 667 
{1945), where the constitutional objection to lack of offective repre- 
sentation of counsel is held to be 2 pertinent "one of the evidentiary 
facts which, coupled with others, show a violation of the Fifth Amend- 
ment.” 

The line of "fair trial" 4s not easy to Anau: i" pacanns the 
discrimination it requires is one of judgment transcending confinement 
by formula or precise rule. ..Judgment, the play of impression ani con- 
viction along with intelligence, varics with judges ant|also with cir. 
cumstances," Kotteakos v. U. S., 328 U. S. 750, 761, 90 L. Ed. 1557, 





he 








156 (1946), referring to the test of harmless error. 

Better it is to err by the grant of a new trial in the cnse 
at bar, if that be error, than to permit one who may be innocent, to 
suffer imprisonment. Compare Tatum v. U. S., 88 U. S. dvp. D. C. 3€6, 
392, 190 F. 2d 612 (1951): 

"We are concerned here with the preservation of safefuards 
which rest upon our faith in the worth and dignity of the 


indivicual. Their purpose is to insure eaual justice wiicr 
Law... 


Attention is also invited to the statement in Tatum, sunvn, 83T. 5 


Apo. D. C. 388, 389, that this Court will exercise its purors to 
"check carefully the recor? for error prejuticial to defendant whit. 
he did not urg3.” <An¢c this is in accor? with Rule 52(b) of tre 


Federal Rules of Criminal Procedure. 
QOWCL STON 


at in Porcefuliy macntaine-? by Caten.ant shat “42 Ted ree 
-eceive n “tativ» trial" ani thet his cenvicticn show. 53 ret neta. «nl 
é. now trial awirdet. Indeet, it seems r0Mroevetate to voint oultkat 
in ary ilsappecrance of money cnse, where the Goverment charges a 
larceny at a specific time, the Government shoul? be requirei at the 
cutset cf the trial to limit its charge to larceny. Certainly, the 
Govermment should not be permitted to introduce evirtence to bJacken 
Las character or reputation of the defentant, establish a ertintne” 
*Lsposition and wait until after an argument tc a jury ha: teen aie 
clacdei by the defense before electing on which charre to proceed, 
when the foregoing is viewed with the strong nroof of deferiait!s 
alibi, the vague nature of the evidence attempting to prove the corse 

joopar i, 1¢ 

would seem that orderly procedure would require a new trial in "fair- 


ness" and justioa _to the defendant, 


Respectfully S$ 


Washington 5, D. C. 
Attorney for Defendmt 
(Apoointed by the Court) 
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QUESTION PRESENTED 


In a new trial of a case of grand larceny and embezzlement, 
wherein it appeared from the evidence presented by the pros- 
ecution that appellant did not appear for his usual shift of 
duty as manager of a gas station, and that a few hours there- 
after it was discovered that the proceeds of the previous week’s 
business, about one thousand dollars, was missing, and that 
appellant fled to California, along with other incriminating 
facts presented to the jury, in the opinion of the appellee the 
questions presented are: 

1. Was it not proper to instruct the jury on the issue of 
flight. 

2. Was it not proper to allow the prosecution to present 
evidence of appellant’s intention to commit the offense with 
which he was charged. 

3. Did appellant receive a fair and impartial trial, and was 
the case properly submitted to the jury. 


(t) 
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Argument: 
I. Evidence of Motive and Intent of Appellant To Commit the 
Crime With Which He Was Charged Was Properly 


II. ‘the Charge To The Jury Was Full, Fair, and Complete___- 
III. The Trial Court Properly Denied The Motion For Verdict 
of Acquittal As The Evidence Presented Was Sufficient 

Upon Which To Convict 


TABLE OF CASES 


Bates v. United States, 95 U. S. App. D. C. 57, 219 F. 2d 30 (1955)_- 
Boyd v. United States, 271 U. S. 104 (1926) 

Boyer v. United States, 76 U. S. App. D. C. 397, 132 F. 2d 12 (1942)_- 
Copeland v. United States, 80 U. 8. App. D. C. 308, 152 F. 2d 308 


Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 2d 229 (1947), 
cert. denied 331 U. S. 837 (1947) 

Diggs v. Welch, 80 U.S. App. D. C. 5, 148 F. 2d 667 (1945), cert. denied 
325 U. S. 889 (1945) 

Fairbanks v. United States, 96 U. 8. App. D. C. 345, 226 F. 2d 251 


Foster v. United States, 94 U. 8. App. D. C. 83, 212 F. 2d'249 (1954), 
cert. denied 348 U. 8. 845 

Glasser v. United States, 315 U. 8. 60 (1942) 

Graham v. United States, 88 U. 8. App. D. C. 129, 187 F. 2d 87 (1950), 
cert. denied 341 U. 8. 920 (1951) 

Kinard v. United States, 69 App. D. C. 322, 101 F. 2d 246 (1938)... 

Ladrey v. United States, 81 U.S. App. D. C. 127, 155 F. 2d 417 (1946). 

Lehman v. District of Columbia, 19 App. D. C. 217 (1902)........... 

Liggins v. United States, 54 App. D. C. 302, 279 Fed. 881 (1924)___- 

Means v. United States, 62 U.S. App. D. C. 118, 65 F. 2d 206 (1933)__ 

Moffitt v. United States, 154 F. 2d 402 (10th Cir. 1946), cert. denied, 
328 U. S. 853 (1945) 

P.1. F.C. v. Aldridge, 73 App. D. C. 161, 117 F. 2d 774, (1941)_.__ 

Pratt v. United States, 70 App. D. C. 7, 102 F. 2d 275 (1939) 

Remmer v. United States, 205 F. 2d 277 (9 Cir. 1953) 

Ryan v. United States, 26 App. D. C. 74 (1905) 

Schaefer v. United States, 251 U. S. 466 (1920) 

Sullivan v. District of Columbia, 20 App. D. C. 29 (1902) 


(mq) 








IV 


Taylor v. United States, 142 F. 2d 808 (9th Cir. 1944), cert. denied, 

ve RE De oS | Ce a ae eer 
Thomas v. United States, 93 U. S. App. D. C. 392, 211 F. 2d 47 (1954) __ 
United States v. Carruthers, 152 F. 2d 512 (7th Cir. 1946), cert. denied, 

Bae bis Ga Cer Oe sacescesewasccawensacecnsacaseenncsees 
United States v. Harriman, 219 F. 2d 918 (2 Cir. 1955)__.------..-- 
United States v. Heitner, 149 F. 2d 105 (2 Cir. 1945)._-__---.-_.--- 
United States v. McNeil, 91 A. 2d 850 (D. C. Mun. Ct. App. 1952)_- 
Vick v. United States, 216 F. 2d 228 (5th Cir. 1954)_.....--..-.--.. 
Villaroman v. United States, 87 App. D. C. 240, 184 F. 2d 261 (1950)_- 
Williams v. United States, 238 F. 2d 215 (5 Cir. 1956).......-----.- 


—— se ee 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13577 


Wruuarp G. TrRrepy, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 16, 1956, an indictment was returned in this Dis- 
trict in Criminal case No. 390-56 charging appellant with one 
count each of embezzlement (22 D. C. Code § 1202) and grand 
larceny (22 D. C. Code § 2201) from Marshall M. Wightman 
(J. A. 112-113). On April 20, 1956, appellant, accompanied 
by his attorney for arraignment only, T. E. McKenzie, was 
arraigned and entered a plea of not guilty. On May 9, 1956, 
Robert S. Colby, Esq., was appointed to represent appellant 
at trial. The jury was selected and sworn, and trial commenced 
on June 5, 1956. The prosecution presented evidence through 
the testimony of James W. Seale (J. A. 3-13), night manager 
of the gas station on the date in issue; Marshall M. Wightman 
(J. A. 14-22), owner of the gas station; and Detective Preston 
Cox (J. A. 23-25), Metropolitan Police Department. Appel- 
lant took the stand in his defense (J. A. 28-35, 38), and cor- 


*Mr. Colby was present at all stages of the proceedings, from the first 
trial through the motion for new trial, the second trial, and he filed the 
notice of appeal for appellant. 
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roborated his alibi as to his presence in Maryland near midnight 
on the date in issue through the use of the stipulated testimony 
of Joan Cahill (J. A. 37). After being instructed by the court, 
and the Government having abandoned the embezzlement 
count (J. A. 113), the jury returned a verdict of guilty on Count 
II, grand larceny (J. A. 113). 

On August 1, 1956, a motion for a new trial on the basis of 
newly discovered evidence, and the Government’s opposition 
thereto, were filed. The following day, after hearing and ar- 
gument on the motion, the new trial was granted, on August 
16, 1956, appellant’s motion for a transcript at the expense of 
the Government and for leave to proceed without prepayment 
of costs were granted, and on September 19, 1956, a jury was 
chosen and the new trial commenced. 

James W. Seale testified that he was employed as night shift 
manager at Bud’s Esso Station on the date in issue (J. A. 
59-60). He had known appellant since appellant had worked 
at the station beginning in September, 1955 (J. A. 68). Ap- 
pellant was working the day shift on February 13, 1956 (J. A. 
60), and the witness relieved appellant at ten o’clock in the 
evening on that date. He stated that after he and appellant 
had done the necessary checking of data for the change in 
shift they put certain moneys in the safe in the windowless 
office of Mr. Wightman, the owner. The door was locked 
when he and appellant went out (J. A. 61). The appellant 
and his helper then left the premises within a half an hour of 
each other (J. A. 64). Seale further testified that at eleven 
o'clock he went into the office to put all of the cash he had 
taken in over the amount of $25 in the safe as was the practice 
for the managers to do. He placed about $97 in the safe, 
locked it, and left. The door to the office remained locked. 
He noticed at that time, that the strongbox in the safe was 
so full of bills in denominations of $5, $10, and $20 that the 
top would not close (J. A. 63, 67). Appellant lived in back 
of Wightman’s office at the station (J. A. 63) and knew the 
combination of the safe (J. A. 63-64). Appellant returned to 
the premises about 12:15 a. m. in a taxi and stated his car had 
broken down. He went into the office, remained for fifteen 
minutes and came out wearing the same clothes as when he 
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entered. However, appellant carried his coveralls rolled up 
under his arm (J. A. 65). He said to Seale that he would see 
him at six o’clock (J. A. 65) but did not appear (J. A. 66). 
The witness was cross-examined as to the possible denomina- 
tion of bills in the strong box and as to certain ceune he owed 
(J. A. 70). 

Marshall M. Wightman testified that he was the owner of 
Bud’s Esso Station located at 5230 Georgia Avenue in the Dis- 
trict of Columbia. He employed appellant for about six 
months, and had the witness Hurst in his employ for three 
weeks, in December, 1955. He stated that he was out of the 
city on February 138, 1956, leaving appellant in charge of the 
station, with Seale as night manager. He returned on Mon- 
day, finding Seale at the station alone (J. A. 72). Upon check- 
ing the safe after relieving Seale because appellant had not 
appeared, he found the proceeds of the week’s business gone. 
Upon first check it appeared that about $920 was missing, 
but a final audit disclosed a shortage of $1,009. This was de- 
termined by the pump readings, oil inventory, etc. (J. A. 73). 
He called Seale in regard to the shortage, and then the police. 
There was no evidence of forcible entry (J. A. 74). The safe 
was locked, and the combination thereto was known to ap- 
pellant, Seale, and another employee named Barrick who was 
away. He next saw appellant at the D. C. Jail some three 
or four weeks later. Appellant wanted to speak to Wightman 
alone, but the police said no (J. A. 75). Appellant then re- 
mained silent (J. A. 76). On cross-examination the witness 
stated that appellant had drawn $77 in salary that week. All 
shift money was separated. He did not know how much of 
missing funds were cash, and how much were checks (J. A. 77). 

James Gerald Hurst testified that he was employed at Bud’s 
Esso Station for three weeks in December. He knew appel- 
lant, and stated that he had a conversation with appellant in 
appellant’s car in the middle of that month (J. A. 79). While 
drinking beer in appellant’s car, appellant asked the witness 
to join him in the larceny of money from the station and go 
away (J. A. 80). Cross-examination consisted of an effort to 
discredit the witness (J. A. 80-82). 
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Vernon M. Culpepper testified tht he was the supervising 
sergeant of detectives at No. 6 precinct. He received a com- 
plaint from Mr. Wightman in reference to Bud’s Esso Station 
about ten o’clock on Monday morning (J. A. 82). The officer 
stated that he spoke to appellant at the D.C. jail. Appellant 
told him that he had been in California. When questioned in 
regard to the missing money appellant replied, “What money?”. 
Appellant stated that he had returned to the gas station to 
change clothes, but that was no proof he took the money (J. A. 
83). In response to questions as to the explanation of why he 
left the city that night and where he got the funds to go to Cali- 
fornia appellant replied, “You want me to put myself in jail?” 
(J. A. 84) He also said in response to a question by Officer Cox 
that he (appellant) had been drinking that night and things 
weren’t too clear. He said that there was about $900 in cash 
and an unknown number of checks. He then asked if he could 
speak to the complainant alone, but this request was denied 
(J. A. 84). Cross-examination of this witness led to a motion 
of counsel for appellant to strike the witness’s testimony as not 
substantive (J. A.85). The motion was denied. 

In support of the defense, George C. Athey, a detective, 
Montgomery County Police, testified that he saw appellant 
shortly after midnight on the morning of February 18, 1956, 
in regard to the investigation of a traffic aceident. He stated 
that he had appellant in custody until about 1:20 a.m. Ap- 
pellant was released at the District line at the intersection of 
Georgia Avenue and Alaska Avenue. The accident took place 
about 214 miles in Maryland from this point (J. A.87). Cross- 
examination by the Government elicited the information that 
the record of the officer showed his first transaction concerning 
appellant was at 12:35. m. and the last at 1:11 a.m. (J. A. 90). 

Joan Cahill testified that she is a practical nurse at the Maple 
Lane Sanitarium, and that as she left the door there on the 
date in issue she looked at the clock. It was about 11:45 p. m. 
and at that time she saw appellant collide with a tree (J. A. 
92-93). 

Appellant did not testify although he did at the first trial. 
At the conclusion of the case for the defense, the prosecution 
elected to abandon the embezzlement count and proceed to the 
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jury only on the charge of grand larceny (J. A. 94-95). Ap- 
pellant moved for a directed verdict of acquittal (J. A. 95) 
which was denied as was a motion to modify the charge to petit 
larceny (J. A. 95-96). After argument to the jury by respec- 
tive counsel, the court asked for requests for instructions. The 
Government requested an instruction on flight, and appellant 
an instruction on petit larceny. The court agreed to give both 
(J. A. 106-107). The prosecution then reiterated its decision 
to proceed on the grand larceny count (J. A. 107). The court 
charged the jury (J. A. 107-111). and again gave respective 
counsel opportunity to request additional instructions, or 
amend any given; but except for a request by appellant to 
clarify petit larceny, both sides were satisfied (J. A.111). The 
requested clarification was given and the jury retired (J. A. 
111). The jury returned a verdict of guilty of grand larceny 
(J. A. 114) and on October 12, 1956, appellant was sentenced to 
be imprisoned for a period of from one year to five years (J. A. 
114-115). Notice of appeal was filed on October 15, 1956 (J. A. 
115). 
STATUTES INVOLVED 


Title 22, § 1202, District of Columbia Code provides that: 


§ 22-1202 [6:76]. Embezzlement by agent, attorney, 
clerk, servant, or agent of a corporation. 


If any agent, attorney, clerk, or servant of a private 
person or copartnership, or any officer, attorney, agent, 
clerk, or servant of any association or incorporated com- 
pany, shall wrongfully convert to his own use, or fraudu- 
lently take, make way with, or secrete, with intent to 
convert to his own use, anything of value which shall 
come into his possession or under his care by virtue of 
his employment or office, whether the thing so converted 
be the property of his master or employer or that of 
any other person, copartnership, association, or corpora- 
tion, he shall be deemed guilty of embezzlement, and 
shall be punished by a fine not exceeding one thousand 
dollars, or by imprisonment for not more than ten 
years, or both: Provided, however, That where the 
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thing, evidence of debt, property, proceeds, or profits 
be of the value of not more than thirty-five dollars, the 
punishment shall be by imprisonment for not more than 
one year or a fine of not more than five hundred dollars, 
or both. 


Title 22, § 2201, District of Columbia Code provides that: 


Grand Larceny.—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 


SUMMARY OF ARGUMENT 


Where appellant invited another person to join with him 
in a larceny of funds from the premises where both were em- 
ployed, and where a larceny occurred just two months after 
the invitation, such conversation was properly admitted into 
evidence to show the intent and motive of appellant to com- 
mit the offense charged. 

The charge given the jury was full, fair, and complete. 

~The case was properly submitted to the jury, and appellant 
received a fair and impartial trial. He was not denied due 
process of law, as he had able assistance of counsel, the corpus 
delictt was proven, and the jury determined the issues as was 
their right. 
ARGUMENT 


I. Evidence of motive and intent of appellant to commit the 
crime with which he was charged was properly admitted 


Appellant’s contention that the testimony of the witness 
Hurst was inadmissable because it tended to show the unfavor- 
able character of the accused before evidence of good character 
had been put in issue is completely without merit. The testi- 
mony of Hurst was not introduced to reflect adversely upon 
the character of appellant, but was introduced only “to indi- 
cate a motive” (J. A. 78). The testimony complained of re- 
lated to a conversation between the witness and appellant that 
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took place in the middle of December, approximately two 
months prior to the commission of the offense charged. Hurst 
testified that while drinking beer with appellant, appellant 
asked him to participate in a robbery or larceny of money from 
the establishment in question in the instant case (J. A. 80). 

It is well established that generally, upon the trial of an ac- 
cused person, the prosecution may not introduce evidence of 
another offense wholly independent of the one charged. How- 
ever, there are many well established exceptions to this rule, 
so numerous that it has been said that it is difficult to determine 
which is the more extensive, the doctrine or the acknowledged 
exceptions.” 

However, neither that doctrine, nor any exception thereto, 
applies to the instant case. The evidence of the conversation 
relating to the “fake robbery” was not evidence of another 
offense, but in fact was evidence of the same offense committed 
herein, that would have been possibly perpetrated in Decem- 
ber instead of February had Hurst been willing to join with 
appellant. Although appellant calls such testimony “evi- 
dence of another offense”, there is nothing that he could have 
been charged with arising from that conversation. If the con- 
versation related any offense whatsoever, it indicated the in- 
stant one charged. 

It is axiomatic that in this jurisdiction a mere intentional 
trespass to another’s goods does not constitute a larceny, but 
the specific intent to steal must be added. Ryan v. United 
States, 26 App. D. C. 74 (1905). The only rule as to feloneous 
intent in a larceny is that the intent of the taker must be to 
appropriate the stolen property to a use inconsistent with the 
property rights of the person from whom itistaken. P.J. F.C. 
v. Aldridge, 73 App. D. C. 161, 117 F. 2d. 774 (1941). The 
evidence of the invitation of appellant to Hurst to join in the 
larceny or embezzlement by perpetrating a fake robbery only 
two months prior to the commission of the offense convicted 
of was clearly admissible not only to show the intent of appel- 
lant to steal the money, but was in fact the beginning of such 


* Fairbanks v. United States, 96 U. S. App. D. C. $45, 226 F. 2d. 251 
(1955). 
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act. It was so closely related to the crime charged, that the 
trial judge felt that it was admissible.‘ 

This Court has long recognized that the trial court is vested 
with a discretion as to the admissibility of evidence which 
should not be interfered with on appeal unless it manifestly 
appears that the testimony has no bearing upon the question 
atissue. This Court stated in Means v. United States, 62 U.S. 
App. D. C. 118, 65 F. 2d 206 (1933), at 62 App. D. C. 119: 


“When the tendency of the testimony offered in a 
criminal case is to throw light upon a particular fact, or 
to explain the conduct of a particular person, there is a 
certain discretion on the part of the trial judge which 
a court of errors will not interfere with, unless it mani- 
festly appears that the testimony has no legitimate 
bearing upon the question at issue, and is calculated to 
prejudice the accused in the minds of the jurors.” 


Therefore, appellant’s contention concerning evidence of bad 
character is without foundation or merit. 


I. The charge to the jury was full, fair, and complete 


'Appellant’s contention of error concerning the instruction 
to the jury on the subject of flight is without merit. The charge 
to the jury was full, fair, and complete. It is clear that the 
jury is entitled to be given an instruction on the subject of 
flight as it relates to the guilt of the accused. Liggins v. United 
States, 54 App. D. C. 302, 279 Fed. 881 (1924); United States 
v. Heitner, 149 F. 2d. 105 (2 Cir. 1945) ; Vick v. United States, 
216 F. 2d. 228 (5 Cir. 1954). 

In the instant proceeding, the instruction of the court was, 
“* * * evidence of flight is evidence of guilt.” (J. A. 109). 
The court appraised counsel of the exact instruction on flight 
that he intended to give (J. A. 107). However, although there 
was opportunity at that time to object to the phraseology of 
that instruction by counsel for appellant, none was made, and 
at the conclusion of the charge when like opportunity to object 


$Cf. Boyer v. United States, 76 U. S. App. D. C. 397, 182 F. 24. 12 (1942) ; 
Copeland v. United States, 80 U. S. App. D. C. 308, 152 F. 2d. 308 (1945). 
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to any portion of the instructions was offered counsel for ap- 
pellant stated that he was satisfied (J. A. 111). Therefore, 
appellant may not take issue with the instruction on flight 
for the first time on appeal since he failed to comply with 
Rule 30, F. R. Crim. P., and the opinion of this Court in 
Villaroman v. United States, 87 U.S. App. D. C. 240, 184 F. 2d. 
261 (1950). 

Even if it is assumed arguendo that this issue can now be 
raised, it is clear that no error resulted from the instruction as 
given. It is axiomatic that the charge to the jury must be con- 
sidered as a whole,* Kinard v. United States, 69 App. D. C. 322, 
101 F. 2d. 246 (1938); and that the instruction is legally suf- 
ficient when, construed as a whole, it sets forth fairly an ade- 
quate statement of thelaw. Graham v. United States, 88 U.S. 
App. D. C. 129, 187 F. 2d. 87 (1950), cert. denied, 341 U.S. 920 
(1951).5 

A review of the record in the instant case reveals that the 
trial court properly and fairly instructed the jury in all phases 
of the law material to the issue before them. Specifically, ap- 
pellant complains that he was prejudiced by the court’s charge 
to the jury on the subject of flight as evidence of guilt. It can- 
not be doubted that on the facts as set forth an instruction on 
flight should have been given. There was no objection made to 
it in the trial court either before or after it was given. In this 
Court, appellant seems to take issue with the language of the 
instruction (Br. 10). Although the instruction as given was 
terse, concise, and to the point (J. A. 109), appellant fared no 
better at the hands of the jury in the first trial wherein the in- 

*See also; Schaefer v. United States, 251 U. S. 466 (1920); Sullivan v. 
District of Columbia, 20 App. D. C. 29 (1902) ; Lehman v. District of Co- 
lumbia, 19 App. D. C. 217 (1902) ; Boyd v. United States, 271 U. S. 104 (1926). 
Portion of the charge must be taken with what precedes and follows it. 

* United States v. Carruthers, 152 F. 2d 512 (7 Cir. 1946), cert. denied, 
327 U. S. 787 (1946). Instructions should be construed as a whole, and, if 
not then misleading, they are not erroneous. The reviewing Court was not 
required to go further with respect to the trial court’s instructions than to 
determine that, considered as a whole, they properly submitted the case to 
the jury. Taylor v. United States, 142 F. 2d 808 (9 Cir. 1944), cert. denied, 


823 U. 8. 723 (1944) ; Moffit v. United States, 154 F. 2d. 402 (10 Cir. 1946), 
cert. denied, 328 U. S. 853 (1945). 
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struction on the subject of flight was more verbose ‘and descrip- 
tive (J. A. 51) ° for he was nevertheless found guilty there. 

The charge to the jury in the instant case contained an ex- 
planation of what the indictment was (J. A. 108), presumption 
of innocence (J. A. 108), burden of proof (J. A. 108), reason- 
able doubt (J. A. 108), that the jury is the sole judge of the 
credibility of witnesses and the interest they have in the case 
(J: A. 108-109), flight (J. A. 109), a definition of the offense 
(J. A. 109), the theory of the prosecution and defense (J. A. 
110), definition distinction of grand larceny and petit larceny 
(J. A. 110) and an additional clarification of petit larceny (J. A. 
111). 

Thus it is perfectly clear from reading the entire instruction 
that the trial judge properly and fairly instructed the jury on 
all phases of the law relevant to the case. It is also clear that 
the charge to the jury could not in any way leave the jury 
with the impression that flight alone was sufficient to convict. 

Appellant was fairly tried, and his contention to the con- 
trary is without merit. 


Ill. The trial court properly denied the motion for verdict of 
acquittal as the evidence presented was sufficient upon which 
to convict 


Although not specifically assigned as error, appellant makes 
several contentions which taken together inter alia, raise the 
issue of whether or not the motion for directed verdict at the 
close of the whole case was properly denied.’ 

Appellant charges that the prosecution failed to prove the 
corpus delicti of the larceny, that there were discrepancies in 
the testimony of the Government witnesses, that appellant 


*In the first trial, the court instructed the jury on flight as follows: 
“... You are instructed as a matter of law that flight means not merely 
a leaving. It means a leaving or concealment under conciousness of guilt 
and for the purpose of evading arrest or prosecution. Therefore, if you 
find that the defendant’s conduct in leaving . . . was induced by fear of 
arrest or of standing trial then it was a flight from justice and you may con- 
sider it as a circumstance indicating guilt... .” 

*By introducing evidence on his own behalf, appellant waived the right 
tolinsist upon a motion for a judgment of acquittal at the end of the case 
presented by the prosecution. Ladrey v. United States, 81 U. S. App. D. C. 
127, 155 F. 2d. 417 (1946). 
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had a strong alibi, that he was placed in double jeopardy, and 
that he was denied effective assistance of counsel. Taken and 
considered together, it is apparent that such contentions. are 
tantamount to a claim that there was not sufficient evidence 
to allow the trial court to send the case to the jury. 

Appellant’s contention that the corpus delicti was not proven 
(Br. 10), is completely unfounded. The evidence of the Gov- 
ernment was uncontradicted that a certain sum of cash and 
checks, the property of the complainant, was feloniously re- 
moved from complainant’s business establishment on the date 
in issue. This Court has held that in a larceny trial, it is suf- 
ficient to prove the corpus delicti that the evidence prove that 
the crime charged had in fact been committed by someone. 
The jury could properly thereafter find that the accused was 
the perpetrator of the crime. Foster v. United States, 94 U.S. 
App. D. C. 83, 212 F. 2d. 249 (1954), cert. denied, 348 U. S. 
845." 

The fact that there may have been discrepancies in the 
testimony of prosecution witnesses as contended by appellant 
(Br. 11), is also without merit as a claim of error by the trial 
court in allowing the case to go to the jury. As to the dis- 
crepancies between the two trials, there was ample opportun- 
ity to present these matters to the jury through cross-examina- 
tion if counsel had deemed them to be of sufficient importance. 
And as to any discrepancy that did come to the attention of 
the jury that took place at trial, it was a matter for them to 
consider in arriving at a verdict.’ The jury received instruc- 
tion on the credibility of the witnesses and also as to the inter- 
est that any witness might have in the proceeding (see Argu- 
ment II herein). The jury having considered the testimony, 
and thereafter having found appellant guilty, his contention of 
prejudice from the alleged discrepancy is without merit. The 
jury performed its function, and appellant has therefore, no 
basis to complain as to what they believed. 


*Therefore, appellant’s contention in regard to his statements to the 
police (J. A. 83-85) (Br. 9) are without merit. 

*Cf. Glasser v. United States, 315 U. S. 60 (1942); Thomas v. United 
States, 93 U. S. App. D. C. 392, 211 F. 2d. 47 (1954) ; Bates v. United States, 
95 U.S. App. D. C. 57, 219 F. 24. 30 (1955). 
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Appellant’s complaint that the jury failed to believe his 
alibi is also lacking in substance (Br. 12). Appellant offered 
no other alibi than one that placed him mere minutes in time 
from the premises as that given by a government witness. It 
was not such an alibi that would completely preclude the pos- 
sibility of appellant having committed the crime. The jury 
considered the testimony of the witness Seale, and the alibi, 
and it was within the province of the jury to believe the alibi 
or not. A difference in two stated times of about 55 minutes 
does not make it impossible for appellant to be found guilty. 

In regard to the contentions set forth above, there was ample 
evidence for the matter to be given the jury for decision. Fol- 
lowing the doctrine set forth in Curley v. United States, 81 U.S. 
App. D. C. 389, 160 F. 2d 229 (1947), cert. denied, 331 U. 8S. 
837 (19), the court had no alternative but to allow the jury to 
determine the issues of fact. It was there said (81 U.S. App. 
D. C. at 392): * 


The true rule, therefore, is that a trial judge, in passing 
upon a motion for a directed verdict of acquittal, must 
determine whether upon the evidence, giving full play 
of the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a 
reasonable mind might fairly conclude guilt beyond a 
reasonable doubt. If he concludes that upon the evi- 
dence there must be such doubt in a reasonable mind, 
he must grant the motion; or, to state it another way, if 
there is no evidence upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, the 
motion must be granted. If he concludes that either of 
the two results, a reasonable doubt or no reasonable 
doubt, is fairly possible, he must let the jury decide the 
matter. 


Appellant’s contention of double jeopardy is also not deserv- 
ing of reversal of his conviction (Br. 13). It is well settled in 
this jurisdiction that where judgement is arrested on motion of 
defendant after verdict, the defendant is not placed in jeopardy 
if tried again for the same offense. Pratt v. United States, 70 


*” See also: Remmer v. United States, 205 F. 2d. 277 (9 Cir. 1953). 


eS a ee ee ee ae 


13 


App. D. C. 7, 102 F. 2d. 275 (1939) ; United States v. McNeil, 
91 A. 2d. 850 (D. C. Mun. Ct. App. 1952)." Here appellant was 
tried a second time at his own request, and therefore may not 
now complain thereof. 

Appellant was not denied effective assistance of counsel. 
The record discloses that counsel for appellant was capable, 
diligent, and experienced. At both trials of appellant, the 
record discloses instance after instance of the vigorous, com- 
plete defense procedure. The instance of “surprise” set forth 


by appellant (Br. 14), is out of context. poe eye wae counsel 

for sppellant present at the first trial when the Government 

<Tested to-proseedd only the grand larceny count, but he was _ 
advised of the Government’s intention to agai on the 
embezzlement co d larc ount 
prio 95). Therefore, an examination 
of the matter regarding surprise (J. A. 106-107), shows that 
after argument and before the charge to the jury, counsel for 
appellant stated that he would be surprised if the Government 
did not elect the larceny count as previously stated. There- 
fore, under the doctrine set forth in this jurisdiction, appel- 
lant’s claim of ineffective assistance of counsel must fail, as 
he has set forth nothing to show this Court that his trial was 
“a farce upon the court and a mockery of justice”. Cf. Diggs 
v. Welch, 80 U.S. App. D. C. 5, 148 F. 2d. 667 (1945), cert. 
denied, 325 U.S. 889 (1945). 





CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Otiver GascH, 
United States Attorney. 
Lrwis CaRROLL, 
Aurrep Burka, 
Assistant United States Attorneys. 


™ Cf. United States v. Harriman, et. al., 219 F. 2d. 918 (2 Cir. 1955), and 
Williams v. United States, 238 F. 2d. 215 (5 Cir. 1956). 
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